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The system of public guardianship was initiated in California in the

1940s. All California

except for several of the smallest, most rural, participated in the Public Guardian Program,
some of the smaller counties without their own public guardian contract for services with their
California counties are authorized by Welfare and Institutions Code section 8000 to
create the Office of Public Guardian.

Public Guardian was the traditional term used by the Probate

an entity appointed by the court demanding the care for a person or his or her

When the Legislature repealed the existing indeterminate civil commitment scheme in 1969 and
enacted the Lanterman-Petris-Short Act which emphasized community-based, long-care treatment of
the mentally disordered, it created a new and wide variety of conservatorship systems throughout the
state.

Most counties relied on the Public Guardian's Office to assume the new conservatorship

functions, while others established entirely new relationships with mental health and other social
service agencies assuming some of the new duties. Most county boards of supervisors also designated
a public guardian as the agency to provide conservatorship investigations for those alleged to be
"gravely disabled" under the new LPSF.
Later

legislation,

in

an

attempt

to

standardize,

made

all

California Probate

Code

"guardianships", "conservatorships". Now the term "guardianship" in California is reserved for minors
only. Even though the preponderance of cases dealt with by public guardians in the state are, in fact,
actually conservatorship cases, the traditional term of "public guardian" is still retained when
referring to the office providing the service.

As I have briefly outlined, the nature of guardianship

and conservatorship and how its functions are performed has changed dramatically in California over
the years.
Conservators

It is against this backdrop that the California Association of Public Guardians and

has

taken

an increasingly

active

role

in

attempting

to

standardize

the

way

conservatorship functions are administered across the state.
As your committee is already aware, this Association has completed and intends to implement
the standards and certification plan for public guardian/conservator employees on a statewide basis.
We believe this plan will be the first formal attempt in the nation to upgrade the quality of
service to those of whom guardianship and conservatorship is the best alternative. The plan mandates
an intricate training program for public guardian employees.
Also, in an attempt to help provide a higher level of care to all those under conservatorship in
the state, we have given testimony to Chairman Lloyd Connelly's Assembly Committee on Aging and
Long-Term Care and have met with his staff to help develop AB 4015, which will help regulate
licensed private conservators in the state.
Our association has also presented written testimony to Representative Claude Pepper's
Congressional Committee on Aging and Long-Term Care and has had continuous input to the
McCarthy Task Force

on the

Severely Mentally Ill and the resultant SB 2506 by Senators

McCorquodale and Petris.
A fact of interest to your committee may also be that our Association was at the forefront in
the formation of the National Guardianship Association which will hold its first formal meeting in
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Court.

I was instrumental in

And when we developed those procedures,
And I've been doing that job ever since,
and now more recently, since 1983,
in
articles

appeared not only m the

which have been fairly critical, highly
I feel these articles demonstrate a
articles and those who are writing the
a false light. I believe, as
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not
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I think,

upon his or her

in

with
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have been taken from

conscious

your background has been in

then they tend to be more right

conscious. Those of us who have, who experienced the financial
of elder abuse for lack of a

proceeding, we tend to view the conservatorship

sense. Both of these concerns, however, are concerns that we have to address.
Under

law, and I've said this before in a series of committee meetings, we do have an
conservatorship law that allows and can accommodate for rights of the conservatee.

The

are not addressed individually, is that it is an ex parte

perhaps, why these

and the petition is filed by a."l attorney who's representing the proposed conservator.
Their concern with having as much power as they can, at the outset, thinking that this will avoid
future court appearances to seek authority and it will save the conservatorship administrative and
legal expenses.
Some of the rights that a conservatee retains: He retains the capacity for marriage unless the
court otherwise determines that he lacks that capacity; that he retain the right to vote unless he's
found to be incapable of completing an affidavit of voter registration; that if he objects to having his
revoked, he should be entitled to a hearing. He continues to have a right to make a will. The
conservatee may write as ma.11y wills as

wish. They continue to have the authority to contract

the necessaries of life even though the general part of the contract may have been taken away.
There is a provision in the Probate Code that allows for the court to make an order that an allowance
be paid to the conservatee because they are given an amount of money to manage on their own to
provide for some independence and self-esteem and self-reliance.

If that person can generate or

their capacity to handle funds is so impaired that they can't remember what they did yesterday with
the money, then that allowance becomes
a conservator and the next day
about

rights

can lead to

a

of abuse (?). That allowance maybe be paid one day

the conservator.

lack of protection.

It's just an example of how an over-concern
And it is my experience in both limited

and conservatorships that are still being proposed, there's an awful lot of abuse
on.

Our concern actually is to protect that person's property so that they can maintain

themselves as long as possible.
Under a conservatorship of a person's estate, the court has the authority to apparently
determine the conservatee's capacity. That gives the court some flexibility to allow a conservatee to
continue to manage a portion of his estate or continue to have the right to contract in certain areas.
Two examples that I can think of is I had a conservatorship where a conservatee specifically
requested that she be allowed to retain the rights to manage her apartment building that she owned
and that was originally hers. Subsequently that was granted by the court and she was allowed to do
that.

Another instance is where we had a lady with a mental disorder, but again, a probate

conservatorship proposed. She ran a small flower business and she didn't make a great deal of money
at it, but she certainly wasn't being exploited and it made her happy; it kept her busy; it provided her
self-esteem. She was allowed to retain that flower business and to manage that herself.
is there.

We needed a strong advocate, advocating these rights for the conservatee.
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could-- we will then have much more time with a court investigator to

We

look into the case.

CHAIRMAN MELLO: Okay. Thank you.
MR. ANTHONY: I want to mention to you some of the exceptions that are
Code regarding powers over a person and the conservatorship of a person.

Section 235

in
of the

Probate Code gives to the court the flexibility to draft an order granting rights or authority to a
conservator they wouldn't otherwise have or not granting orders or powers to a conservator based
upon capacity and reserving those rights for the conservatee. So there is room for a lot of flexibility
there. And if you read the revision or the notes of the law revision commission's report when the law
was amended in 1979 and '80 and went into effect in 1981, you'll see that those issues were considered
at that time. The burden of proof would be on the conservatee or with the attorney to show that he,
in

shouldn't have those powers taken away.

Again, another instance where we get a strong

advocate for the conservatee, we try and limit the number of powers granted to just those that
actually, who need it.

Additionally, 2358 allows the court the authority to place conditions and

limitations on the exercise of the conservator's power which he wouldn't otherwise have. This can be
another added attraction for the conservatee.
Now on the issue of residence, this is an area where I would like to see the court become more
involved prior to the fact.

Instead of going out and finding this person in a convalescent hospital

where their house has already been sold, I would like to see the court become more active prior to the
change in residence. Perhaps there's room there for some kind of assessment to be done by the outof-home care services and community-based agencies, all of whom can provide important information
that a conservator should consider before changing the residence and that a court should have the
authority to allow the change in residence.
I think, perhaps, the most or the largest stigma attached to the conservatorship by elderly
is the issue of dementia.

The article in Associated Press -------- seems to equate

conservatorship with institutionalization.

And that is not the case in California. It can happen; it

does happen. But for some legislation it's requiring more court involvement before a person's placed
in an institution or skilled nursing facilities.
I'd also like to address the issue of facilities available for placing some of these conservatees
and particularly the dementia-type patients or those Alzheimer's-type dementia. Presently we have a
code section in the Health and Safety Code that license free-standing skilled nurses facilities and
have a secured environment so these types of people can be placed. It's my opinion that they can be
placed if they're under a probate conservatorship because, as ironically as it may sound, it provides a
less restrictive alternative to a situation where we have a conservatee in a skilled nursing facility
who's ambulatory, who's being restrained in a wheelchair and who's being given psychotropic drugs
because they're difficult to manage.

It seems to me there are less restrictive alternative to

placement in a facility and there would be no need to tie them down and there would be no need to
give them that much medication.

And I don't think we need to know if his conservatorship can do
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care, I'm sure, at times have som
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acute condition.
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They're referred to an acute hospital and then both institutions are

we should file for conservatorships, et cetera. And even though
very

And our

at working institutions, what I would suggest is that there

officials are

be involved some kind of

process that could meet the needs of that segment of the population and also it could catch up, if you
with the

in which newer (?) medicine needs to proceed.

There are, you know, now, with

Medi-Care, the DRGs, the famous DRGs, a hospital really can't afford to have patients sitting in its
wings, you know, out in the wing, with three or four days before somebody from the county can come
out and visit them.

I personally had patients go to Superior Court by ambulance at our expense so

that we could proceed with the surgery. It was not emergent in nature but it was truly urgent and so
that's another problem. In medicine, if it's an emergency, you can't proceed without the same kind of
consent. But there are a lot of things that happen that are urgent and, you know, you try to find a
next of kin.

A next of kin might be squabbling among themselves and you have physicians in

hospitals, of course, that are carrying on about about malpractice. So it is kind of a big problem that
we're just seeing the tip of.

And if your committee could investigate that in the future, I think it

would be of great service to a lot of segments, the public and the community as well.
CHAIRMAN MELLO:

Well, I'll be brief.

There are a lot of questions.

I got your urgent

testimony sort of aimed at the -- that patient just walks into a hospital and wants to be ...
MR. QUIRK: The patient just walks in.
CHAIRMAN MELLO:

Well, wait a minute.

I mean by-- comes in somehow.

But, you know,

here's -- I think what the -- frankly happens, they're referred by a doctor. The fellow who walks or
is carried off the street and comes into a hospital without a doctor or an ambulance picking them up,
but a doctor's involved usually and the physician.
MR. QUIRK: Sure.
CHAIRMAN MELLO:

The DRGs, this is a real problem and we have had a hearing on that.

People get released from hospitals who are so acutely ill that they have no other home for them, just
send them home by ambulance. Sometimes, they send them to the next-door neighbor who's not even
a known person.

But the thing that concerns me is the fact that, again, this age-old question of

liability insurance puts up the roadblocks that make the decision whether it's in the patient's interest.
And, you know, that's the thing that I think we have to put more responsibility-- the doctor, I think,
is the one who's responsible, the physician for referring the patient to the hospital; secondly, to
prescribe and supervise what's going to happen; and then possibly, they're just scared to death of
something without having somebody sign all these waivers and everything, which, in most cases
they're illegal. But you can't waive (?) on negligence.
MR. QUIRK:

Well, I'll tell you.

Maybe I can clarify that a little bit.

without the chronic condition and they're
procedures.

their phyRician,

tht~r~"'~•

For patients that are,

tim·~

for all th•· nornLtl

Aml. I think it would be good if the medical community, the physician community, could
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an Association.
the Mother Lode Ombudsman Programs
Field Services Coordinator for the

To

I would
issues.

years.

like to commend the Committee for

area that we've had some real concerns over in the last few

This is a

The

the time to examine

needs to be scrutinized for inconsistencies and lack of standards

around the state.

Many of the counties that we work with are very

little counties and

that we have in other larger counties all seem to trickle down and half of them
counties.

smaller

we have some concerns to the many issues that have surfaced in our counties that we

would like for you to take a look. at.
since it is a California

We also believe that a conservatorship should be the last
when a person is no longer able to handle their own affairs.
someone's personal and/or their estate.

We see it as a device to protect

The concerns that I'd like to share with you highlight the

that Ombudsmen around the state have encountered with the system.

We've worked with

many excellent conservators, both public and private conservators, but feel that the system again
needs to be improved.
One of the issues that I'd like to talk to you this morning about is that oftentimes public
officers will not handle cases involving Medi-Cal residents or low-income people.

Even

may have an open policy with no guideline discrimination, what we see by and large is
that Medi-Cal or low-income people, their cases are not considered. A lot of this has to do probably
with the caseload backup for public guardian services but it is a problem that we see, particularly for
people who are in long-term care facilities. They're a Medi-Cal resident and the problem is:

Who's

to make the decisions for you if there is no family around as to whether or not you have some
sort of life-saving medical procedure done? Or what if something -- suppose an NG tube is inserted?
We've seen that problem when I was up in Stanislaus County.
morning suggested that that type of issue be taken to court.

And one of the other speakers this
So in Stanislaus County, we had one

issue when that question came down: Should the conservator not be allowed to prohibit the NG tube
from

inserted? But again, involving Medi-Cal or low-income people, they also are entitled to

the same protection as somebody who

have a

estate.

And so that's a problem.

The

Ombudsman in Los Angeles County told me that's on the Grapevine down there, that if people don't
have estates of $10,000 or more, they won't be considered for conservatorship. So I will just put that
out ...
There's another main issue for residents who receive psychotropic drugs in long-term care
facilities. Under the California law, the resident must be given full disclosure of what the drugs will
do, including the side effects. If they are under Medi-Cal, a conservator may need to be appointed to
assist in the decisions, who's going to decide whether or not the psychotropic drug is given -- the
other issue I wanted to bring to your attention.
Another issue doesn't directly have to deal with conservatorship but it's a problem that we see
here around the state with people in long-term care facilities.

This is the person who may not be

disoriented, who may be very oriented what's going on but they're unable to handle their own affairs.
These people may be easily manipulated.
advantage of.

They can make some decisions but they're easily taken

And they don't see that they fall into either the conservatorship system or case
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Since California law

that
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Care
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I

either would

a license or

to visit the man to see about his welfare. I was

I

caretakers who

a 30-30

at me and wanted to know my business.

that on me if I ever came back. But he did allow me in to see the
I tried to make a referral over to
Office

Court

in

Calaveras

a..'l.

He
As a

both the Public Guardian's Office and the
because

the

(?)

had

been

set

on

as I may, I've contacted many different organizations and

matters.
within Calaveras County.

No one would do a conservatorship investigation.

Now in Calaveras

the court investigator was located in the Probation Department. What he told me was that
he would not be doing the investigation until the court hearing and until he was ordered to do so by
the court.
So my office ended up filing an objection to the conservatorship with the court. I went to the
that day, presented my arguments to the judge who was hearing this conservatorship case as
the first one he had ever handled.
~"''-'""""

he was in court.

There was no attorney there for the proposed conservatee,

He was unable to

He was thoroughly confused.

any rational explanation of what his wishes were.

There was no attorney present to represent the conservatee.

end, the judge did grant the conservatorship.

In the

And a few months later, the conservatee died in the

home of a conservator; he had suffered a stroke.

He had been placed in the nursing home for just

under a month and been brought and taken out by the conservator before the month was over and was
not allowed to see his physician any further.
We have some real concerns over this case in how the system broke down and did not seem to
want to
an

that person's rights. The
who would look over his

involved never had to process rates; he never had
and most importantly, he never got a court investigation

done to determine whether or not these conservators would be acting
the reasons that we were so concerned was the

about the

conservators were going to provide in their home. There is also some
some

checks coming in.

When

his best interests.

Part of

of care that these
about money. He had

went to visit him, he was in a corner, disheveled, had old

clothes on. I was really concerned that the money was not being used for his care but rather for some
remodeling that was being done on the home, and there were some Arabian horses that were in the
back yard. Again, this points out a real

in how the system has broken down.

Beth Gruwell is going to share another case with you that also highlights ••.
CHAIRMAN MELLO: All right. Beth, why don't you go ahead and then we'll ask Mr. Dixon to
respond to some of these issues.
MS. BETH GRUWELL:

I just want to bring to your attention a couple of examples that I've

worked with. I'm with the Mother Lode office under Maureen's direction, and I'm the Field Services
And I cover Alpine, Amador, Calaveras, Maripusa, and Tuolun111<> County. And so far, a.n
in Calaveras County was that I received a report from an Adult Protective service worker
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When I asked the

the daughter, he said that
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the

in Amador County is also the
a conflict of interest.
I feel that our

guardian services

under a uniform

where the estate for
Is there any

the state uses assets to determine
are

about our

list of

that could be

nor the service

to take

assets than others?
factor.

I think

have a

to services that the clients need that
any

in the state.

association group that controls their

about the

conflict of

interest with conservators

capacity?

Is that

problem with the smaller

counties?
DIXON:

We find

to be a

in some

ent head may be the

the

adult

service

ca.'1

emergency services director, and half a dozen other titles.
difficult to, you

even

And it's

a function that we think in this state now is critical as

when you're learning all these other tasks. Funding is a
There are other conflicts when it comes to the welfare director, the social services director
public guardian. In some counties, the mental health director may also be the nurse.

sometimes

MS. MURATORE: We do want you to understand that our recommendations are based upon our
own

and the fact that we understand local limitations.

the

guardian offices or the court

counties that we do work with.

We're not outrightly criticizing

They've done a fabulous job, most of the

We just wanted to bring these concerns to your attention. We also

realize that there is a, a real need for funding for these services.
CHAIRMAN MELLO: We should deal with these problems. What we're trying to do is deal with
the problem and try to come up wi.th some solutions.
Senator McCorquodale?
SENATOR

DAN

McCORQUODALE:

conservators? Do you use many -- in other

we

hear

reaction

to

the

family members or friends?

use

of

non-paid

Or do you seek out

non-government conservators first?
MR. DIXON: We generally do, Senator. We take a look at things, a situation, or the friendship
and again our investigation would recommend a family member in accordance with the
established in the Probate Code, if that's possible.

As we, more often than not, find family

members are just not available or, in many cases, may be a part of the problem, a person who's in
conservatorship.

But we do, if at all

SENATOR McCORQUODALE:

Does that friend have a direct relationship then to a county

person or to a staff person or directly to the
MR. DIXON:

there are members of the family who are able and

guardian?

We don't have that information. I wish we did. I think we could be beneficial in

private conservators or some

that the Senator has introduced will help educate

conservators through the public, Public Guardian's Office, or through the courts.

Private

conservators have difficulty in administering conservatorships because they don't have the kind of
liaison that you're referring to. The system seems to make it easier for public agencies because they
are more in touch with the system and the resources available in the system.
SENATOR McCORQUODALE: That seems to be at times when a lot of people who either have
a conservator or been asked to and decided not to but keep coming back.
with that.

I don't have any problems

But suppose I have to make a decision related to her medical care or placing them. I'm

not sure I can do that.

I'd need somebody that I can rely on to help make that decision.

professional person who's experienced in that who deals with that type of thing all the time.
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I'd get a

and

those

the

and health

worker
in Pasadena. I'm
to look at

educational
the San Gabriel Valley for the past
we have foundation
is from
program

that

wish

to

as a program

address

this

committee

a

program had

branch court in Pasadena
illustrate this local innovation.
a convalescent
woman
to Lincoln
convalescent
conservator to

a remarkable recovery,
that her
was able to
ordered a
involved to
alternatives,
Senior Care Network's staff.

In

for a month so that

progress could be

monitored and her

insured.

She returned to her own home

in-home
This

been terminated.

addressed Mrs. B's needs

to

a

coordination

ca.re121vers involved and services needed to allow this

return to

retain her financial
in the

illustrates

and health care and

forces to enhance care
Such efforts

innovations

in

care is

to the case of Mrs. B

to sell conservatee's prinicipal residence, must

a

contain an attachment
of a sale of

least restrictive and least

the Probate Code in Pasadena, issued a

under

which mandated that any

of their new

conservatee's residence

and emotional

order a

which

within the the current '-V'""'""'

ensure that the most

notice to

citizens.

the conservatee and

end of line.
a lower (?) court under section 730 of the

In addition, Senior Care Network is now
Evidence Code to evaluate the

and health needs of conservatees in situations where such

needs are unclear or complicated or where

conservator may benefit from such consultation. This

innovative program signifies not

collaborative effort between two major systems which

commonly serve as the only entry

in the service network for the elderly but it also represents
and

an innovative marriage between the

The

overhaul of the Probate Code made California a model state in regard to many of its
practices.

to

that's very popular these

refinement.

there's a

deal within the current

Such refinements would shift the

and largely patronistic one

and well-being would be very

refinements is the definition of

proceedings.

A

and

of incapacity which threaten an individual's

in

whether conservatorship is indeed the

protective vehicle for an individual.
There are many instances.

note

to the

are documented in

behaviors or incidents to illustrate the

most

and

neither medical causation nor examples of

in the Probate Code.
of functional

orientation of practice from an

presumes functional demise in the aging process to a

framework that supports functional
for each individual. One of the

which lends itself

advanc<~d

For

«ge as a sole

for the extreme loss of

It would be much more

limitations, as well as
finding incapacity with

within this decade of conservatorships granted which

that a

were enumerated within the

which a conservatorship

conservatee's particular functional
Related to the issue of

specificity is the issue of there currently being no regular involvement
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and

absence of

in a

to address some of these

gaps.
I

substance of this bill.
of the court
the functions of the court
as does the educational
to the
than someone from the probate --

administrative
these

are

to administrative

of the

in

functional

job

which need to be addressed
Another issue of conservatorship,

in

is that of the financial abuses that
could be implemented that would help to
of

better education of
the

and

were all

in

for in-home care

and oftentimes more severe
occur under
look at

I am

an abuse which continues to go

address the Committee
refine our current
collaborative efforts
arena,

redefinition of

able to effect

, ways in which

that will

Kraus is

of

at Suttercare.

California

Health
name is Tom

KRAUS:
Suttercare

care division of Sutter

Northern

in Sacramento.

Alzheimer's and related dementia

in a skilled nursing

area
for

I would like to

I think it's a

for at least the last ten years. It's many

ect that has needed a second

systems. This is more of a

crisis that needs a second look.

The California Association of Health Facilities is a
over 900 licensed

are facilities

organization

health care facilities.

intermediate care

members include skilled

and residential care facilities for the elderly.

the

and

disabled.

Californians are served by these facilities and more than 80
founded in

health care

includes 17 years

Committee for

as well as an

a

622 beds in the

We

care in Sacramento.

commend

Director of

Also

Approximately
by them. CAHF was

50 to provide

to the members to

assure the provision of

care services.

includes both nonproprietary and

The

facilities.
on this issue.

We appreciate the opportunity to work with the
I'm

to abbreviate my remarks in the interest of time.

CHAIRMAN MELLO:

Please submit your remarks in writing so they will be put into the

and placed in the record.
MR. KRAUS: I'll just highlight some of the issues that we're most concerned about and

you

some of our

care facilities

Access to

process are of

adults and the barriers that are created
concern to us.

c

is required that dementia

conservator because he or she can no
most of the time,

the court of a person to serve as the individual's
make

provisions for self care.

In most

is necessary for an individual to be placed in a secured

facility or to be placed

in any skilled

to him or herself, or to
it would be illegal for the

In

!JL'"""""'"'" in secured facilities have a conservator.

refers to the

were a

adults are dementia
cannot Wru""lder and become lost.

who require a "secured

the

facility. If a nonconserved patient

but demanded the right to be discharged from a nursing
to refuse unless the placement was authorized by the

conservator.
In California, there are a number of important problems with the present conservatorship
Currently, it is
facilities

have

a

that all dementia patients placed in a secured skilled nursing

Lanterman-Petris-Short conservatorship.

This

type

of

conservatorship

was

to meet the special needs of acute psychiatric patients. However, most dementia patients
- Z2-

any other
restrained. And I
treatment.

LPS

That
at

the

a
time
here
But

to enter that

to receive
know it's too
the

services which are not in

power for the

to authorize involuntary
ents may include involuntary
conservator can be the patient's

to assume this
must be reviewed

the court one time per year. If the

can facilitate this process, the facility must assume the
for

and provide for at least two staff
receives no reimbursement for the
The review process may take up to five
this process is exhausting and may
for a facility

as it

individuals

is

into words
nature. But we have

dementia.

to meet the

bill is

to

needs of those
cu! "Irreversible

better name, to include but not be limited to the
health care treatment for an Alzheimer's
treatm

to authorize involuntary

of an Alzheimer's disease or related dementia patient in a locked facility of a secure
environm

to allow

his or her

to man.age financial decisions
that

care" for

care would allow families to

period of time and avoid institutionalization. I would emphasize we also
program

Davis.

at

a

So a conservatorship does become an issue and even getting them to

and unrestrictive respite care.
Probate conservatorships create difficulties for patients, families, and facilities as well.
Probate conservatorships are very expensive and the costs vary from
This

cost is unduly burdensome to low-income families.

to $1,000 of initiation.

If the family cannot pay for

process, they may have to seek a public guardianship.

the

The client then becomes a

conservatee even though there are family members willing to assume this responsibility.
In addition to the cost, it may take several weeks to obtain temporary conservatorship and
many months for final approval.
or the family.

This time lag may not always serve the best interest of either the

When families reach the decision to seek placement in a secured SNF, it's

at a point of crisis -- I will emphasize that.

A delay in the admission may lead to severe

family disruption and create a potential for abuse, either the patient or the caregiver.
For patients who do not have families or close friends who can act as a conservator, assistance
ay be sought through the Office of Public Guardian.

However, in too many cases, the public

will not accept the dementia patient as a client if the estate is small or if the individual is
not exhibiting acute symptoms as mentioned.

You heard in other testimony today from various

we'll see more and more arbitrary criteria restricting access to the conservatorship process
that was never intended by law.
The public guardian may also relinquish responsibility for the client. There have been a number
cases where the public guardian has dropped the conservatorship of clients without informing the
facility. This does not serve the best interest of the patient to place the "patient" and the facility at
risk.

One interesting sideline for this problem

I think it was SB 1330, may have been Senator

McCorquodale's bill last year, which initiated a very whole disclosure, consumer-interest kind of
requirement for nursing homes and implementing

going on right now in the state. One of the big

problems that we're finding is that the provisions of that contract are so clear or so detailed, that
many of the public conservators are refusing to sign it because they don't feel they have the statutory
powers to authorize certain changes.

So, once again, we have a conflict between existing law and

new law, which we're in the middle of. And one of the things that we're finding as we initiate that,
and it may be of interest to this committee, is that one of the gentlemen referred to earlier today is
the case where you have people already existing in the facility who have aged and perhaps diminishing
mental capacity in place, have no neighbors, no friends, no one who could legally represent him or
sign a contract for him and we have the person in our care but no one could speak for him or
represent him legally.
We recommend a careful reevaluation of the current conservatorship system as it applies to
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This uncertain
adults who
refuse necessary services or

made
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guardians
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adults.
adults. These
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is necessary to identify and evaluate
program, LPS, Adult
to enhance coordination,
written

ensure that

in the

of conservator.

from the Center for Public

Grant.

the Director of the

program which is in Los
the

statutes.

Jacksonville in about 1977.

Our
and

a one-on-one

We feel

any stretch of the

solution for

a

different

programs in

as well as other

Los

We have been

County Public Guardian Office on a research

Los

of Southern California and their Center for Gerontology
receive

for two years now

ect in connection with the

vvRJ.H>C

at ways to better describe

There's been very little research

area.
The number of
California. This is
year

over the age

because close to a

8 5 is growing

of this

will be

to the National Institute for Health Statistics.

between 5 and 7 percent of the people have

in
or older by the

In a population of over 65,

with their finances which could result in

as they go to the number of people who currently reside in nursing homes. Or if you
look at the upper 85 population, the

increases to almost

this is significant because we see
and because this population is the

4n

it's supposed to grow from this population over 85

group which is being currently referred to public guardian.

The federal study in Los Angeles, Public Guardian Office of 1985, has indicated that over 70 percent
of referrals were for people 70 years of age and older. I think one reason why conservatorship is an
important issue in this area is because it's been over-utilized in the

or I should say it is more

likely recommended than justified.
If there's anything I can suggest as a message of conservatorship is _____ one size does not

or a range of services, it must be put in place

fit all. In order to make a branch of services in

to make the concept of least restrictive alternatives

Stan Dixon mentioned earlier this

morning in his county in Humboldt that involved a local program which tries to prevent inappropriate
use of conservatorship by funding support

in the community.

inappropriate use, as I've mentioned, often results in

These are important because

placement and abuse instead of

use of less restrictive alternatives.
Research that has been done in this area indicates that there is a fairly high, inappropriate rate
of referrals for guardianships.

In Los

85 percent of the public guardian referrals

as non-service referrals. In other

were
the cases for

the Public Guardian Office had investigated

conservatorship is often unwarranted or not necessary. I should point out that no

similar mechanism exists for reviewing probate conservatorships at
statute of California Probate for investigators,
conservatorees of their rights and processing

required
not

Under the current
simply

to inform

proposed

the allegations made in petitions,

not investigate the background of the proposed conservator, not really look into the issue of fraud.
Has the public guardian, in fact, investigated the allegations of looking into the background of the
conservator?

Generally speaking, they have

close to 80 percent of the cases.

This is a

similar statistic of other states such as Illinois and a number of other counties in California.
Unfortunately, the courts are not the real place to decide these issues. We got the Jacksonville
program in 1984, a federal court j

in the 11th Circuit Court of Appeals in New Orleans remarked:

This is the sort of proceeding that is awfully stacked up. But it's the agents of the state versus the
person with diminished capacity in court and that there's really no standard to argue for an older
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where
counsel.

even
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Part of the work that the
elsewhere

we've considered
there is a statute which
or

But

edical evidence be used. It cites specific
that the order which is
medical evidence. The purpose of the conservatorship is to

of standards

programs again
remedy the
as much as

The :'viichigan

use of alternatives where
annual basis

order

are available;

determine that conservatorship is

State

Law School, a

of the situations which we were
unavailable to

of
the

that are

will move us in that

the ward in a skilled
As mentioned
same

here in California.

Association of Retired

has

enacted into law last year,
draft of SB 2351, sections 4
the statute
takes all the powers of the individual. In
order to be custom tailored but in
for

and retain all

powers as the conservators.

As

mentioned earlier in his

because it's inconvenient here.

for a conservator.

inconvenient for the ward is not
The other
Com

ttee

whether it's

considered.

factor the District of Columbia statute will be considered in the
the

in the basis for decision made in the terms of

California statute uses words such as

But

this is simply

District of Columbia
able to make decisions?

I

able to
the more important

We need to decide the

for."

The

which is, is the individual

of whether

good or bad for the

individual.
CHAll~MAN

MELLO: Okay.

thank you.

MR. GRANT: Thank you. Two other states that I think are

interesting programs are

Massachusetts and Connecticut. Both of these areas of public guardiru.J. functions (?) have been tied
to case management programs.

California has developed in some areas, alternative programs to

case management services that I think is
conservatorship as a protective service,

to be the scene in the future that we view
that it be tied to a case management service

program because the purpose to this

is the protection of the estate or assets of the

not necessarily the preservation or the best interest of the ward. As we've seen in a number of
studies and examples that were

often the conservatorships are brought by the

conservator who seek to exploit the person.
lack of outside review of their

The lack of regulation

investigation and the

that contributes to the problem.

Connecticut, the public conservator function has

In Massachusetts and

tied to case management program which tries

to ensure that the range of services is made available.
In certain parts of California, a similar model to this has been
services program provides the traditional social
different kinds of programs.

The

the public guardian, and several other

is made in this model, in other words, to ensure that the

individual comes to the agency, is assessed
is the

where the voluntary

whatever is appropriate,

way.

is then served in whatever

the results of San Mateo indicated, that of the people

who come into the agency, only about 15 percent of them need the
that all the other 85 percent of the

guardian. The difference is

have received some kind of service, that they've been

rejected and sent off to go find some other agency to

them.

Finally, in the State of Pennsylvania, the

as I mentioned here, are taking a new role

in providing health care for services as well as

public guardianship services. It's important

to tie these two social services together so that there is no Ping-Pong effect. One agency says, "This
is my client only so far as this process," and turns the person over to the public guardian. The public
looks at it and says, "They're not
The revised statutes that we're
problems. But in terms of

for guardianship. They need something

els(~."

about today, SB 2351 and 52, remedy some of these

more court investigations by early court investigators, as well as

making consideration of the list of alternatives more meaningful.

Unfortunately, without, but

emphasis on, less restrictive alternatives and options, the use of performance of guardianships is
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Stan
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until
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in
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you,
reason of
counties or how do

of

let alone

to

AL'-''"'-"'··"''"' some of these alternative

are the resources from the

which involves Title XX from the

Title ill from the Older Americans Act, one of
under Medicaid or Medi-Cal.
new dollars into new services so much

programs
available, as is done,
programs for Humboldt
to provide fu'lcillary kinds of
would pay

a month to the

would be avoided.

Survival

ect, Brain-

Professional Conservators. This
to make a statement before

me to be here today.
conservatorship
far better programs than
all of
and private non

professional conservators because I believe that public and private professionals
them should be held to the highest standards.

(noise)

This material will cover every

placing
so these

can be prevented since conservatorship problems left ____ ---·- for too long can cause
irreversible damage to a conservatee, person, or estate. There is the probate court investigator.
CHAL~MAN

MELLO: Judy, let me ask you.

MS. CHINELLO: Yes.
CHAIRMAN MELLO:

We have six pages of written testimony.

Would it be possible to sum it

up, in the essence of time ...
MS. CHINELLO: Certainly, yes.
CHAIRMAN MELLO: The full text will be included in the transcript.
MS. CHINELLO: Okay. My advise about the court investigator is probably the most important
part of my testimony.

I believe that they are an independent arm of the court; they are the first

contact of the proposed conservatee.
conservators.

They could be of great assistance in evaluating proposed

I think one of the problems that we have in our conservatorship system presently is

that conservatorships are too general. The case plan is not specific to the conservatee.
One of my changes for the conservatorship hearing process itself would be that the hearings
could be a little bit longer, could definitely be more tailored again to the specific conservatee.

I

think in many cases, the proposed conservatee should have two representations and it does not. He
may not demand his right to representation.

This will be translated into the probate investigator's

report to: No attorney may be useful in this case. I think, that whenever you have person who cannot
understand what's going on or it is perhaps too passive to ask, appears too passive to ask for
representation, it should be accepted that that person needs representation and should have it, that
is, we'd go along, I think, towards arresting these inappropriate conservatorships that we had
established.
We do have a lot of horror stories in the conservatorship field and I am privy to many of them
because my agency often is appointed as conservator; then inappropriate conservators are removed. I
think there should be revisions in the petition for appointment of conservator and the petition of the
letters of conservatorship. I would like to read these, specifically, because I think they are really
that importar1t.

I think the letters of conservatorship, this public document, should be revised to

include secured facilities and medical personnel that they should verify that the conservator lacks the
authority and that they are not placed in the restriction (?). In other words, they should examine the
letters carefully when they are presented to them. What if it's a bank and other facilities of assets?
That presentation of letters of conservatorship does not entitle the conservator to convert title to
assets into his own name nor to make himself a death beneficiary of assets. The bank's involvement
in this area is generally inadequate and it is a known area of abuse.
The language should strongly stress that assets remain with conservatees and any ownership
changes should be limited to inpatients (?) of the assets are now subject to a conservatorship.
Finally, they should be agreeing on the limited conservatorship that the attorney of record or the
custodian or legal counsel should be contacted before proceeding if there are any questions about the
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think
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And in that way,

more of the burden of

would like

for the conservator
that he or she is statisfied that the

sector and
between the

professional
sector, and I

and

which would encourage that cooperation.

We've been

with little success, unfortunately.

Samuels and Laura Winston. I was

affiliation.

Feel free to tell us

for the

reason

to be

came is that I have been

Samuels who is much more eloquent
with you. Thank you.
than you are.

if he leaves

a

of my life

That involved $350,000,000.

It involves millions of dollars for attorney fees.

They set out to destroy Miss Winston so there would

never be a challenge, such as you have here today, for the conservatorship estate, and to buy off the

I have heard enough today to be encouraged that the quality of representation here in
Sacramento is extensive and well prepared. I'm most encouraged that I'm facing the senator. Finally,
there's someone to talk to. And I am not going to bore you very long because time is limited. You've
heard people; they talk about the problems in the legislation.

But if you studied the history of

it was drafted by attorneys and a complete suppression and denigration of image,
reputation of the property and the person.
remedy?

But how do you get to the Supreme Court for your

You go bankrupt; you face suicidal thoughts. In fact, the law does not work.

No matter

what you say here today, there is no remedy in sight. You can't get money from the judge to protect
the interest of the conservatee.

He will not give you a dime. Judges will not give you money. But

they will meet with their friend, the attorney for the conservator, and kindly ask them, "How much
money do you want?" So when you want to challenge the

___ 's attorney, you're thrown out of

that courtroom.
So my point today is simple:

I have seen that the Senator is dealing with conservatorships.

Prepare to deal with lawyers; they're living scavengers. They will take a human life and destroy it.
And Miss Winston is witness to that; she's here, suffering at the hands of another judge who doesn't
care a bit about the integrity of the conservatee.
Can you imagine a man who has $350,000,000 being stripped and given little opportunity for
counsel, without a record, or hearing. You have $350,000,000 on the other side.

You have a banker

not allowing any funds to go to fight Miss Winston who said, "You've done something wrong."

And

here I am ten years later, ten years later, due to the courtesy of limitation, you are hearing me, and I
will be back to see the Senator. I am familiar with what we've heard today. But the law in the State
of California says that the conservatorship is, in fact, a protection.
protector is not so found in the law.

This glamorization of this

And I was going to say that Weingart proceedings have been

suppressed out of the press and by certain agencies and certain governmental circles. There's an old
song:

Beware of anyone coming bearing gifts.

When someone walks into court and says, "I want to

protect that human being," seasoned attorneys have often said they will just look at the other side of
the proceeding to see what's involved for he who seeks justice for the unfortunate.
It has always been the law that there should be protection.

But if someone could walk into

court and say, "I'm not a relative but I am a friend," the courts says, "We don't care who you are and
you helped us in this fashion." When I go into the Weingart facts, you will see that it's been too many
fish in the barrel ever since; it's been going on for 10 years at the influence of the judges, those kinds
of mechanisms. When you draw legislation now, then you're putting someone in the hands of a judge;
you're putting them in the hands of an attorney. That's what you're facing, in a conservatorship. And
tlwr•~

iH no guarantee of maintaining integrity or judicialism and

thc~re'~

Ct!rtainly no

guarant~~~~

that

the individual will be protected,
I have waited to mention New York because it's great history of protecting, for protective
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ten years in
a
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took over Mr.

as an incompetent
And within an

nor their records.
their
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street. With

they
her pay,

remarked -- what did Mr. Clark tell you?
"We'll have to sue away. We have all the

said to my then
money in

in

with."
years later .

to come from? She didn't have the food; she
for diabetes

on.

And

she had no money for a doctor while this
could afford to appeal and get another
to see that the law does
those who are complaining. So

we came to the moment
And that was how many years

and borrowed

she could

a million dollars of my own but then I ran out of money in
a

If it weren't for Mr. Samuels,
me and the

Court

said that they had no right to
and that I had the right to go
to him.
was
whatsoever.

under a conservatorship
He was railroaded into

conservatorship and he was no more incompetent than any of us sitting in this room.

And between

the two, it was a conspiracy and they needed work.
MR. SAMUELS:

Now we come to find later, Justice Stanley Mask, respect for whom I had the

ordered that their petition before the Supreme Court would be denied, and that closed
the door on any further appeals. They had lost them all over six or seven years and then she had no
money to eat.

They slapped her with eviction notices so they could throw her out on the street

without a roof over her head, no food in her money-- in her tummy-- and without medical care and
tried to take away the car.
MS. WINSTON:

Despite the attorney that drew up all of the trust documents for Ben where I

was to live rent free in that apartment where I had been for 20 some odd years, these men all knew
Ben.

Ben Weingart had 500 employees. They fired Ben's 500 employees two weeks before Christmas

1978. They were in their 60s and 70s.

Many of them had to sell their homes.

They couldn't make

mortgage payments or the trust -- the tax payments honored. And many of them are living on social
security.

And who can live on social security?

Everyone had been destroyed by Sal Price, Jack

Rosenberg, Leon Cooper, and Ben's own attorney.
MR. SAMUELS:

And he has a conservator to protect Mr. Weingart. It's the person with the

integrity we need to administer it.

I would like to show you what attorneys will do to get the

conservatorship fee. They will do anything and they will get away with it. And so when I say to them
afterwards they will hear from me, that the safeguard of the conservatee is to protect him against
attorneys, not the federal judges and government officials.

When I heard today the remedy, "Well,

leave it to the court; we'll go into court," I have lived in those courts for ten years.

I know what it

means to prepare a brief to appear before a judge. He said to me, "You do not have status; you're not
a California attorney." He turns to his friend and said, "What is it that I can do for you?" Now those
are -- and those are the facts.

The fact he's not a lawyer will not stretch it out to ten years and

there will be a summary procedure, a continual monitoring of that conservatorship in the accounting.
And if there's some impropriety, someone will deal with it, not partially through an attorney but
through a government agency.
There's nobody monitoring the accounts of a conservator today throughout the State of
California. I will simply say to you what I want to say on behalf of those us here:
much.

Thank you very

We will put documentation in front of you that is challenging. I want to thank you and your

staff very, very much.
MS. WINSTON: And I do thank you also.
CHAIRMAN MELLO:

Well, I want to thank both of you. That was-- I think this moves up to

the Number 1 horror story that I heard of (laughter) .••

In fact, the one that got me the most

interested is one where this conservator charged his mother $8 to drive her to a Thanksgiving dinner
over at some relative's house and then charged her another fee .••
The thing I wanted to point out briefly is our system does provide for executive branch, judicial
branch, and legislative branch, unless the judicial branch is in power with hearing and interpreting the
law, which the thing is, whereas you, I think, to say it mildly, I've been dying for it to go through the
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have in this

or

bar and the

what we have to do

case~

the State Bar Association.

of the

have another
the

the bench that are
in different

WINSTON: You

we have.

Thank you.

our

friend of mine that I've worked a lot on the Seniors'

Council and he's asked to
out of time.

And Walter, I

Let me introduce Walter

Chief Advocate of Seniors

the way down from

here and I heard you were

to be and I

I want to

the conservatee or the

your

me talk today.

I was

I'd listen to the testimony.

two

he is

Services, who

alifornia.

MR. WALTER STANLEY: Tha..11k you, Senator. I

you about

it brief because we are almost

you

of conservatorship that has to do with the wealth of

of

who want to get every little piece they can.

that there are

out

they take him to a

and

What I

had a case recently, a man has no

tal but they can't keep him there.

And the care

where he should be transferred to won't take him until somebody signs the dotted line saying
Those of us

I take financial .re:spiJnln

should

somebody, besides a county office that deals with guardianship.

a way of

take too

the elderly don't have the funds to do this. There
They

this.
matter that I want to

the case

who was told

burn you

my late husband

up has

her oldest
"

is related to conservatorship. We have

that, "You die."

"When you die, we're going to

And the woman cried and cried and that brought me in and I
the social services to send the proper
I didn't do,

a free grave.

an approval from some

called me and the staff at the hospital

you know that

the conservatee was abused
to

of

her own family. I saw
with no financial

that should be considered. And it's maybe something the record
include it in future

I

But thank you very much for this

your

conclude our

I want to thank everyone for being here.
some real

administrators and court

and the

made. I think we're
and

It

-- from court

who work in the advocacy area. We will have a

to take a giant

this year and at least deal with some of the

with the Constitutional constraints.
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I don't think we're going to solve

everything in one year but I think we're going to move in the next few years to come up with a model
program that I think California should be following and provide protection for conservatees.
Thanks again. The meeting will be adjourned.

--oOo---
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WRITTEN TESTIMONY OF WITNESS
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OF
STAN DIXON, MEMBER, EXECUTIVE BOARD
CALIFORNIA STATE AS

OF PUBLIC GUARDIANS

AND PUBLIC CONSERVATORS
PC

BEFORE THE
CALIFORNIA SENATE COMMITTEE ON AGING
CONCERNING
HISTORY AND DEVELOPMENT OF THE
GUARDIAN SYSTEM IN

8

Mr. Chairman, members of the committee, I am Stan Dixon, Public Guardian
for Humboldt County and a member of the Executive Board of the California
Association of Public Guardians/Conservators.

I have been a Public

Guardian for fifteen years.

Our Association is pleased to have the opportunity to give testimony
to this committee and we commend the committee for all its efforts
in addressing the problems related to conservatorship and protection
of elderly and dependent adults.

The system of public guardianship was initiated in California in the
early 1940's.

All California counties except for several of the

smallest, most rural, participate in the Public Guardian program and
some of those smaller counties without their own Public Guardian contract for services with their larger neighbor.

California counties are authorized by Welfare and Institutions Code
Section 8000 to create the Office of Public Guardian.

Public Guardian

was the traditional term used by the Probate Code to designate an
entity appointed by the court to manage and care for a person or his
or her property.

When the Legislature repealed the existing

indeterminate civil committment scheme in 1969 and enacted the LantermanPetris-Short (LPS) Act which emphasized community based voluntary
treatment of the mentally disordered, it created a new and wide variety
of conservatorship systems throughout the state.

Most counties

relied on the Public Guardian's Office to assume the new conservatorship functions, while others established entirely new relationships
with mental health and other social service agencies assuming some of
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Also, in an attempt to provide a higher level of care to all those
under conservatorship in this state, we have given testimony to
Chairman Lloyd Connelly's Assembly Committee on Aging and Long Term
Care and have met with his staff to help develop AB 4015 which will help
to regulate and license private conservators in this state.

Our Association has also presented written testimony to Representative
Claude Pepper's Congressional Committee on Aging and Long Term Care
and has had continuous input to the McCarthy Task Force on the Severely
Mentally Ill and the resultant SB 2506 by Senators McCorquodale and Petris

A fact of interest to your committee may also be that our Association was
at the forefront in the formation of the National Guardianship Association which will hold its first formal meeting in Chicago in October of
this year.

As you can see, our Association is vitally interested in all aspects
of the protection of elderly and dependent adults.

We are particularly interested in legislation and programs which help
the elderly because in recent years the caseloads of County Public
Guardians have increased dramatically due to the long overdue arousal
of the public's consciousness about the problems of the elderly.

Such

things as RSVP, Meals on Wheels, MSSP, Linkages, Senior Employment
Services, Adult Day Care Programs, Home Health Services, and a long
list of other worthy endeavors have deeply involved Public Guardians
across the state, but have also taxed our resources to the maximum.
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Case History #l

Mrs . T, age 9 5 ,

her own

a

coming in on occasion to help her.

wi·th an elderly friend

Mrs. Thad a f

that brought out the local

and, although there was no

damage, the fire

s

tent to

c

on her stove

Mrs. Twas not altogether

on her own.

Adult Protective Services was called

after an evaluation by them and a consultation with my office, a
referral for Probate Conservatorship of the person and estate was made.
to some suspected irregulari

Mrs. T's assets, Adult

Prote

we

for a temporary conser-

, and the temporary was granted within three days.
One

Letters
Mrs

Conservatorship, my staff

T's estate.

at over $200,000.
stocks,

and

The estate, including

One hundred thousand in
rculated silver certificates

ture and real property.

b

ts were
name.

Mrs.

ess

's

The

None of these

nor was the title to the property

Mrs. T assumed was her friend and protector
possession

to

sess or transfer ti

e

r.

mon

or so of her

Mrs. T

l assets with no legal authority

Mrs. T's

and had died several years

to be 102 years of age and, except for the last
fe

we were ab
-4

to

in her own home.

Case History #2

Mr. A, age 62, suffered a massive left side stroke.
an aphasic speech condition.
sible to understand him.

He was left with

In the early stages, it was nearly impos-

His wife placed him under conservatorship after

convincing friends and doctors that he had lost competency.

This fact

seemed somewhat true because he was so difficult to understand and became
highly agitated when he was frustrated.

Due to his inability to make

himself understood, he became easily frustrated.

Mr. A had worked all his life as a road construction worker, foreman
and superintendent.

He invested in real estate, and at the time of

his stroke, was retired with an estate worth approximately $600,000 and
a monthly income of over $4800.

Mrs. A quickly transferred all assets out of Mr. A's name.

She even

approached my office about committment proceedings to a locked facility.
On one occasion, she brought Mr. A with her when she came to inquire
about locked facilities.

Mr. A came back the next day and talked, such

as it was, for over an hour.

He came back repeatedly after that and I

recommended that he see a speech therapist and counselor.

One day, he 'came

to me and said clearly--"It's my life, I want my life back."

After that meeting, we petitioned the court, at Mr. A's request, to be
substituted as his conservator.

We were appointed.

We later assisted

Mr. A in a dissolution of marriage and a property settlement.

We

helped him buy and furnish a home, regain his drivers license, purchase
a new car and later a pickup truck and trailer.

We dropped the con-

servatorship after one year and Mr. A has managed his total affairs
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over

years

th no assistance.

I consider

least once a week to have
I

Mr. A comes to

off ce at

a dear friend and

know he feels the same.

These are only two cases

Multiply these by all

the county Public Guardians in this state, and you begin to get an idea
the value

the Public

hip program in California.

Thank you.
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HUNTINGTON MEMORIAL HOSPITAL

Honorable Senator Mello and Senate Committee
My name is Lynn Goldis and I

Me~~ers:

am a licensed clinical

social worker employed in the management staff of the Senior
R~spital

Care Network at Huntington Memorial

in Pasadena. I

am also a member of the steering committee working with the
sub-committee on aging to look at conservatorship issues,
practices

and

current

relevant

legislation.

Senior

Care

Network has been providing a wide variety of community-based
educational programming and case management: serv·ices 'to ·the
elderly of the San Gabriel Valley for the past three years.
We are a
addition

site for
to

having

the M.S.S.P.

and Linka·ges programs

foundation-funded

case management programs.

It

is

and

from my

in

fee·-for-service
experience as

a

program director in a community-based program that I wish to
address

this

committee

regarding

conservatorship

related

issues.
During the past two years our priva-:.ely funded case
management

proCJrarn

has

developed

a

special

collaborative

effort with the local probate community including the branch
court in Pasadena and local private attorneys. A brief case
example may best illustrate this local innovation:
Mrs. B., an 83 year old widow, faced the prospect of
living indefinitely in a convalescent facility while losing
her house and her savings to pay the costs. She had been an
active, healthy woman living in her own home until she was
discovered at
horne unconscious.
She was
brought
to
Huntington Hospital where she remained comatose for four
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had
The
so
, was
, to protest
ordered the
this sale, and
with the
available
conducted
with her
and care
closely
to her own
and has since
of
independent
functioning.
manner,
critical
caregivers involved
to return to her
and retain her

value of
community-based

the

dependent
innovations
which
ensure

care is

provided

costly manner

poss

detailing

this

)

Mrs.

Subsequent
probate j

a

mandated

1 a

B. ,

.
the presiding
which
's principal

residence must contain an
justification,
analysis

of

attachment

including:

financial

a description of the new residence and "an

the

impact

of

the

sale

of

the

conservatee 1 s

residence on the conservatee and his or her psychological
and emotional well-being." In addition, Senior Care Network
is now appointed by the local court under section 730 of the
evidence code to evaluate the personal and health needs of
conservatees in situations where such needs are unclear or
complicated or where the conservator may benefit from such
consultative
not only a

expertise.

This

innovative

program

signifies

collaborative effort between two major systems

which commonly serve as entry points in the service network
for

the

elderly,

but

it

also

represents

an

innovative

marriage between the public and private sectors.
The 1981 overhaul of the probate code made California a
model

State

in

regard

to

many

of

its

conservatorship

practices. However, there is a great deal within the current
system

which

lends

itself

to

continued

refinement.

Such

refinements would shift the present orientation of practice
from

an

agist

and

largely

patronistic

one

that

presumes

functional demise in the aging process to a framework that
supports functional capabilities, autonomy and independence
to the greatest extent possible for each individual.
One of the specific refinements possible relates to the
definition
probate

of

incapacity

as

currently

code.

Presently,

neither

operative

medical

in

the

causation

nor

examples of the specific impact of functional impairment are
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i

degree

of
type

1

s

and

safety

considering

and well

There are

vehicle for an individual.

instances,

conservatorships

example,

e j

which note

for

granted

fication for the

conservatorship represents. It

extreme loss of rights

would be much more appropriate
particular functional 1

a

conservatee's

as

as strengths were

enumerated within the proceedings.
Related

to

issue

ining incapacity with

greater specificity is the issue of there currently being no
regular

conservatorship proceedings

agencies and
the

care

of

in the area of determining

needs

and

avai
private

the

service

options

famil

and

nor do they have the
to access the most individually
plan of care

poss

nursing

facil

from the

the

of representatives from

care arena
There

,

part, to address some of these
which focuses on

the probate system.

of
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in

gaps. This is AB 3954
within

the probate system.

I

would like to :make a

about the substance of this bill. First,

few comments

it will obviously

do no good to increase the role and responsibilities of the
court investigator if there is not funding

for increased

staffing. Secondly, the functions of the court investigator
throughout the state vary considerably from county to county
as

does

the

individuals

educational

in

this

background

position.

For

and

experience

example,

an

of

R.N.'s

approach to the role and function of this position is going
to

differ

considerably

from

someone

from

the

probation

department. There are also far-reaching differences in the
administrative

expectations

of

the

leadership

in

these

departments across the State. Therefore, there are important
functional
related

issues,

to

addressed

job qualification

administrative

concerns

expectations

which

in consideration of expanding the

and
need
role

issues
to
of

be
the

court investigator.
Another issue in conservatorship reform that has gotten
considerable attention in the media is that of financial
abuses that occur. It would seem, however, that some simple
safeguards could be implemented that would help to minimize
such

abuses;

these

include:

background

checks

of

conservators, better education of conservators, conservator
regulation,
courts,

and

changes

and

greater monitoring of conservatorships by the
increased
plans

attention

for

in-home

fiduciaries for their conservatees.
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paid
care

to

the

residence

implemented

by

However,
some sense serve as a

conservatorships,

more frequent and often

decoy from our

individual rights and personal

times more severe
occur

assets that

mechanisms
take a closer look

such as powers of attorney. If we were

at such arrangements, I am sure that we would be shocked by
abuse

the extent

go undetected for lack of any measures

continues to
accountability.

In closing I would like to express my gratitude for
having the

opportunity to

address

Committee,

and

to

convey my heartfelt enthusiasm about having the opportunity
to continue to refine our current system. By looking toward
such

refinements

as

local

programmatic

collaborative efforts between
service

arena,

a

re-definition

legal
of

innovations,

system and human

"incapacity",

ways

in

which to bolster the education and accountability of private
conservators, and a carefully thought

expansion of the

our system as being a

reaching changes that
model for other
Thank
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Testimony of !1aureen Muratore
before the Sen.::1tc ::'ttbconmittec on AcJinq
April 6, 1988

C£od morning.

My name is M.::lureen Mur.::1tore and I'm here to represent

CLTCOA, the California Long-Term Care CXnbudstnun ,\ssociation.

I am the Director

for the Stanislaus County and the r.bther Lode Cmhudsffii)n Programs,
six counties.

WitJ1

n~

covering

'

tod.::1y is Beth Gru"'·ell, Field Services Coordinator for

the r-bther Lode CXnbudsman Program.
To begin, I would like to commend tl1is committee for taking the time to
examine conservatorship issues.

This a system tJ1at needs to be scrutinized

for its inconsistencies and its lack of standards.

Conservatorship should

be tl1e last resort when a person is no longer able to h.:mdle tl1eir

It is a devise to protect someone's person and/or their estate.

01vn

affairs.

The concerns

we would like to share \vith tl1is conmittee highlight the proLJlems that CXnbudsmen
.:tround the state have encounten.>d
. witJ1 tJ1e system.

We have worked with muny

excellent conservators, botl1 public and private, but feel tl1at a better system
nc~ds to be in place to protect all Californ1ans, regardless of which county

they live in.
There are several issues that huve surfaced o.round tl1e stute through
Cmhudsffii)n investigations involving residents: of long-term co.rc

1.

fuciliti~'s:

Public Guurdians often will not handle co.ses involving
Medi-Ca 1 recipients or low-incumc fX'rsons.

They may

sto.te U1at there is no income gpiclclincs for UK:ir services,
but Ombudsman across the state find it very difficult to get
them to accept r-·edi-Cal clients:.

EXAMPLE:

In Los Angeles, it is common knowledge among service
providers tl1at the Public,Guardian's office will not
handle persons with estates vo.lued at less than $10,000.00
The S.::1cramento Qnbudsman 1::-eports a similur problem in Yolo
County, where a person has to have a sizeable estate before
'

being considered for Public Guo.rdian protection.
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decides whether

no
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an

no longer eats
Under California law, a
be given full disclosure
A confused
not use of the
to evaluate
patient's condition
lt'1MENDATION:

LLLJU i L

A

the
to

That Public Guardian services be

drugs must

effects.
\vhether or
conservator may be needed
rronitoring the

to all Cali forniar.s, regardless

income and assets.
2.

who may not be
to handle their own affairs.
can be taken

EXAMPLE:

into a

We

wife there.
disoriented.

rroney.

The

A limited
although it

at the nursing
and dropping subtle
The
wrote out
staff
pressured into giving
"friend"to have

f"Y"\nct•"'r'l

case on

this rna.n,
s case load.

RECQr-lr-1ENDA'l'ION:

I don't have a solution for this one

but would offer the

suggestion that the definition of who can be conserved be studied
to see if it could include persons who urc not disoriented, but
easily ffiiillipulated.
3.

Court Conservatorship investigations only have to be done
prior to public conservatorships.

A myriad number of problems

have arisen in relation to

conservators who have

priv~te

never been investigated to assess their ability to act in the
capacity of conservator.
A rele1tcc1 problem involves the lack of consistency across
the state regarding follow-up to insure thut an initiul inventory
of the estate is filed with the court, along with annual accountings.
EXAMPLE:

In Tuolumne County,

~e

are currently involved in the

investigation of a private conservator.

She never

filed an inventory when the conservatorship was
established five years ago and has not filed an annual
accounting with the court since theno

Her husband's

charges at a local residential care horre had not been
paid for six months, when the rratter was brought
to our attention. It aprx:ars that the estate was
minimally worth half a million dollars five years ago,
but now there may not be enough left to pay his bills.
A conservatorship investigation may have eatablishod doubt as to the
conservator's ability to handle such responsibility in this case.
also have established what the estate

cons~sted

It might

of at the beginning of the

conservatorship.
In Stanislaus County, the Court Invcstige1tor's office investigutes all
petitions for conservatorship.

Once a petition is filed, a copy is sent to
f

the Court Investigator's office within 30 days.
conducted and a report is sent to the court.

A thorough investigation is

If the petition is granted,

an inventory and appraiseirent must be filed with the court within 90 days
and a copy is sent to the Court Investigator for review. If no inventory
is filed, the Court Investigator reports this to the Court for further action.
An accounting must be filed with the court a year after the conservatorship is
granted (and biannually thereafter) and is likewise scrutinized by the Court
f

Investigator.

Should an accounting not be filed or sorrething out of the

ordinary is noticed, the Court again is notified.

This system of checks and

balances has cut down on the problems encountered by the Stanislaus County
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Court Investigator
RECCMMENDATION:
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4.

ma.tters are

A problem

Code,

programs at

the state does not
to pass an
not to
so,

the county

to

protection to
has no county

EXAMPLE:

ordinance to

The Public

conserve
care

the circumstances.
, elderly man
located in a

We were

to the situation

aware
re10te area

a

horre.

by
had observed

The worker

physical condition and she
was receiving.

There were

was going, as it
directly on
determined
supervision.
decided
to
so another Crnbudsrna.1'1

We

right
We were

access to

rifle, but were
As a result

investigation
uu"".~..'-

Guardian would
to act as this man • s conservator.

be in a

The

the Probation Dept.,
the court hearing.

The

and told rre he
no

's conservator

We contacted a

multitude of agencies, including the Veterans Administration,
the Public Defenders office and Northern CA. Legal Services,
for assistance in this matter, but received no help.
Two months before the hearing, the proposed conservatee

suffered a stroke.

He was admitted to a nursing home around the

first of the nonth, but was taken out of the facility by the caregivers on the last day of the month, against medical advise.
The gentleman was never returned to his doctor for follow-up visits
- instead he was transported to a Stockton clinic.
The Ombudsman office filed an objection to the conservatorship with the court and presented our concerns to the judge at
the hearing. The proposed conservatee was present and was sorrewhat disoriented, unable to clearly articulate his wishes.
There was no attorney preserit to represent the conservatee. We
asked the judge to order a <XJnservatorship investigation, but
he declined to do so and granted the conservatorship petition
that day.
The conservatee died a few months later at the home of the
conservator. He was never given his due process rights and no
one looked into the questions we raised about the quality of
care he was receiving and the disposition of his monthly income.
In Solano County, they are having a different problem due to the inconsistency
of conservatorship administration. Adult Protective Services (APS) in that county
has been responsible for doing the intake and screening of referrals for conservatorship. In January of this year, the Ombudsman Program was informed that County
Counsel had studied the Elder and Dependent Adult Abuse law, deciding that
Ombudsmen should take over the screening function from APS for conservatorship
referrals of people residing in long-term care facilities. The Office of the
State Long-Term Care Ombudsman made it very clear that this is not the function of
an Ombudsman. This leaves county agencies battling over who should be responsible
for screening the referrals. In the meantime, only crisis cases are being handled,
leaving no protection for others in needo
RECOMMENDATION:
Require all counties to provide Public Guardian services. Standards
should be established so administrative procedures are designated to an
appropriate agency.
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ADDRESS REPLIES TO

Mother Lode Ombudsman Program
6 South \~ashington
Suite 8
Sonora, California 95370
(209) 533-3364 (collect calls accepted)

Testimony of Beth Gruwell, Field Servic~s Supervisor
Mother Lode Ombudsman Program
Covering the counties of Alpine, Amador, Calaveras, Mariposa and Tuolumne
Before the Senate Sub-Committee on Aging
April 6, 1988

ISSUE OF PUBLIC GUARDIAN AND PROBATE CONSERVATORSHlP SERVICES

At present time, counties in California can provide Public Cu:1rdian services or t
c:m
choose not to. When a cbunty decides not to provide Public Gliilrdian services, it can
leave our elderly wide open for abusive situations to occur.
On the otl1er side of the
iSS11e, if a county does provide Public Guardian services but has no set guidelines to
follow or funding to hire adequate staff, they can also be failing those they are trying
to protect.
1 e Ill

Our office received a report from an Adult Protective worker in Calaveras
County that an elderly woman had been placed into a facility by a niece
who was possibly abusive to the aunt.
Upon further investigation r..ve found
that prior to being admitted, the elderly aunt bad placed a call on 911 for
help.
The police report showed tl1at someone had been verbally,and possiblv,
physically abusive to the elderly woman as all 911 calls are recorded.
When the niece realized that her conversation hnd been taped
the police,
she placed her aunt into the nursing home.
\.Je also found th;Jt. the nf,:·r·e
had gotten control of the aunt's large estate.
When we asked the Public
Guardian to investigate the possibility of conse•·vatorship, they refused.
Calaveras County does no Probate Conservatorships as they are not funded to
do so.
Issue:

Example 1!2

The Adult Protective Services Supervisor is also the Public Guardian
in Calaveras County.

In Amador County there is a case where an only daughter to an elderly
Alzheimers woman o~es over $7,000.00 to the facility for her mother's care.
The daughter has admitted to using her mother's money for her own benefit.
When we asked the Public Guardian to take ovei as the Conservator for this
elderly woman, they stated that they will not prosecute the daughter and
take over as Conservator of the elderly woman at the same time.
Issue:

The Public Guardian in Amador County is also the District Attorney.

Public Guardian services throughout California need to be mandated, funded and operated
on uniform guidelines.
Sincerely,

r;iY-~L

Beth Grur..vell
Affiliated with National Conference of Catholic Charities and California Conference of Catholic Charities.
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The California Association of Health Facilities (CAHF) is a non-profit professional
representing over 900 licensed long term health care facilities.
These
members include skilled nursing facilities (SNF). intermediate care facilities (ICF).
and residential facilities for the elderly (RFE).
Also represented are facilities
the mentally and developmentally disabled. Approximately 85,000 California are
by these facilities and more than 80,000 are employed by them.
CAHF was founded in 1950 to provide education. legislative and governmental expertise
to the members to assure the provision of quality care services.
The membership
includes both nonproprietary and proprietary facilities.
We appreciate the opportunity to work with the legislature. public and private
agencies. and family members to address the effectiveness of programs established to
protect the rights of dependent adults.
Dependent: Adults in Long Tera Care Facilities

Long term care facilities serve a wide variety of clients in a diversity of settings.
Although the majority of residents are over the age of sixty-five. facilities do
provide services to many younger individuals identified as dependent adults.
These
clients may be mentally. developmentally or physically disabled, or be diagnosed with
Alzheimer's Disease or a related disorder. As with older residents, dependent adults
may require the intervention of public agencies in order to assure that they receive
the level of services necessary and to assist in the preservation of their rights.
Dependent adults in long term care facilities seek this assistance for a wide range of
activities. including health care decision making. financial planning and management.
legal advice or representation. complaint resolution and other advocacy issues.
However. the current array of available programs is often inaccessible to dependent
adults due to restrictive eligibility requirements. narrow programmatic scope.
inadequate funding or staffing and burdensome paperwork or application procedures.
dependent adults "slip through the cracks" and cannot gain access to necessary and
appropriate intervention services. As a consequence. residents may make inappropriate
or harmful decisions for themselves or may allow others to make such decisions on their
behalf.
Also. the inability of dependent adults to access protective or intervention programs
places undue hardship and risk on health care providers and families when crucial
decisions must be made.
This testimony will describe several areas of concern in the existing system and make
recommendations for action which will enhance the protection of dependent adults. both
those that reside in long term care facilities and those living in the community.
Access To Services

Dependent adults require a wide variety of services in order to ensure their needs are
met in a reliable manner and appropriate decisions are made regarding their health
care. financial affairs or living situations.
Dependent adults require adequate
assistance in accessing services and may need partial or full assistance with
decisionmaking. A number of programs exist which can provide these services; however.
dependent adults often have great difficulty in gaining access to such programs.
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-3Recommendations to respond to these issues include:
A.

Identify services which are frequently unavailable or denied to residents of
long tera care facilities and develop options for enhanced access.

B.

Enhance coordination and consistency between all programs designed to protect
the rights of dependent adults.

C.

Developaent of a broader continu.um. of assistive services for dependent
adults. such as financial manage.mt and planning. health care decisionmakiug
and advocacy.
These services should promote. as appropriate. the greatest
possible independence of the client while ensuring the protection of the
client's rights.
There is a need for another level of assistance that is specific to an area
and not as totally encompassing as a conservatorship. There needs to be an
expansion of prograas such as "Durable Power of Attorney" where specific
financial matters or decisions concerning health care only can be made and
yet protect the rights of the client and his/her independence. Greater use
could possibly be aade of Representative Payees or someone who could assist
the client in handling financial matters and not necessitate institutionalization or the sense of loss of control in a client's life.
There are a growing nuaber of frail elderly who are not Medi-Cal eligible.
who have soae money in the bank and perhaps own a home. who do not need a
conservator but do need assistance.

D.

Streaaline paperwork and application requireaents for public programs and
provide adequate assistance to dependent adults.

Access to Long Tera Care Facilities By Dependent Adults:
Conservatorship Process

Barriers Created by the

Many dependent adults are dementia patients who require a "secured environment" so that
they cannot wander and become lost.
In California, it is required that dementia
patients placed in secured facilities have a conservator.
A conservatorship refers to the appointment by the court of a person to serve as the
individual's conservator because he or she can no longer make adequate provisions for
self care. A conservatorship is necessary for an individual to be placed in a secured
nursing facility, or to be placed involuntarily in any skilled nursing facility.
If a
nonconserved patient were a danger to him or herself, or to others, but demanded the
right to be discharged from a nursing home, it would be illegal for the facility to
refuse unless the placement was authorized by the conservator.
In California, there are a number of important problems with the present conservatorship system.
Currently, it is required that all dementia patients placed in secured
skilled nursing facilities have a Lanterman-Petris-Short (LPS) conservatorship.
This
type of conservatorship was developed to meet the special needs of acute psychiatric
patients.
However. most dementia patients are not psychiatric patients and the
acquisition of such a conservatorship is often difficult. time-consuming and
inappropriate.
The LPS Conservatorship includes the power for the conservator to authorize involuntary
inpatient or outpatient mental health treatment.
Inpatient treatment may include
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Written medical opinions from two physicians or psychologists that
involuntary mental health treatment is still appropriate;
A petition filed with the court by the LPS Conservator; and
A court hearing. which the LPS Conservatee must attend unless a courtappointed attorney has visited the Conservatee and stipulated that the
Conservatee's condition has not changed.

Patients with a LPS Conservatorship must be reviewed by the court one time each year.
If the patient does not have family members who can facilitate this process. the
facility must assume the responsibility. The facility must arrange for transportation
and provide for at least two staff members to accompany the patient to the hearing.
The facility receives no reimbursement for the costs of transportation or additional
staffing requirements. The
process may take up to five hours. For chronically
1 dementia
ients. this process is exhausting and may lead to inappropriate
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-5Probate conservatorships create difficulties for patients, families and facilities. as
well.
Probate conservatorships are very expensive and the costs vary from $400-$1.000.
This cost is unduly burdensome to low income families.
If the family cannot pay for
the conservatorship process, they may have to seek a public guardianship. The client
then becomes a public conservatee. even though there are family members willing to
assume this responsibility.
In addition to the cost, it may take several weeks to obtain temporary conservatorship.
and many months for final approval.
This time lag may not always serve the best
interest of either the patient or the family. When families reach the decision to seek
placement in a secured SNF. it is usually at a point of crisis.
A delay in the
admission may lead to severe family disruption and create a potential for abuse.
For patients who do not have families or close friends who can act as a conservator.
assistance may be sought through the Office of Public Guardian. However, in too many
cases the Public Guardian will not accept the dementia patient as a client if the
estate is small or if the individual is not exhibiting acute symptoms.
The Public Guardian may also relinquish responsibility for the client. There have been
a number of cases where the Public Guardian has dropped the conservatorship of clients
without informing the facility.
This does not serve the best interests of the patient
and places both the patient and facility at risk.

We recoiUlend a careful re-evaluation of the current conservatorship system as it
applies to deaentia patients.
It would be appropriate and feasible to develop a new
conservatorship process to aeet the specific needs of those with Alzheimer • s Disease or
related disorders.
Access to Public Guardians for Indigent Patients
California law provides for a county office of public guardian.
Each county is
responsible for establishing and financing these operations.
This has resulted in
fragmentation, inconsistency and discontinuity in the public guardian programs.
Policies and procedures vary from county to county, including eligibility criteria and
scope of offered services.
Indigent patients often do not have access to the services of the public guardian.
Public guardians may refuse to serve indigents. arguing that no estate exists to be
managed.
This uncertain availability of conservatorship services is problematic for indigent
patients. Dependent adults who lack the capacity to make competent decisions regarding
their own care may refuse necessary services or make inappropriate decisions.

We recolllllend that provisions be .ade to require the public guardians to provide
conservatorship services for indigent dependent adults.
In summary. there are many programs designed to protect the rights of dependent adults.
These services are all locally and independently interpreted and implemented;
consequently, they vary in their effectiveness.
In order to best serve dependent
adults, it is necessary to identify and evaluate all components of this fragmented
system and implement changes designed to enhance coordination, consistency and
cooperation.
It is important that safeguards be written to ensure that responsible
persons are reviewed and regulated, including family members serving in the capacity of
conservator.
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The Senate Subcommittee on Aging

From:

Judith Chinello, Professional Conservator
Chairman, Professional Conservators Association
of Southern California

SUBJECT:

Comments Regarding the California Conservatorship System

INTRODUCTION
As a professional conservator with twelve years of combined public and
private conservatorship experience, I believe that California's
conservatorship system is in general far ahead of the programs of most
other states.
However, there is certainly room for improvement.
Unless otherwise noted, all of my comments and suggestions apply equally
to public, private professional and private non-professional conservatorships.
It is my belief that public and private professional conservators,
because of the public trust placed in them, should be held to the highest
standard.
This material primarily stresses areas in which problems can be prevented,
since conservatorship problems left uncorrected for too long can cause
irreversible damage to a conservatee's person or estate.

This independent arm of the Court is in my opinion the key to the Court's
supervision of all conservatorships - it should be strengthened by adding
staff and financial resources so that:
1)

roposed conservators could be pre-qualified or evaluated in a
meaningful way - their case plan should be discussed and made
a part of the investigator's report - possibly even a simple
questionnaire as to the case plan - this could help the Court
screen out obvious potential problems and if necessary specific
orders could be "tailored" to each conservatorship (examples:
rate orders, specific placement instructions or limitations,
specific financial or property related instructions, scheduled
status reports on condition of conservatee and/or estate, etc.;
this is a way to nip problems in the bud by having a set of
orders which fits the individual situation - no new legislation
would be necessary to accomplish this.) The initial case plan
could also then be a reference point for the Court investigator
at each subsequent visit.

-64-

To:
The Senate Subcommitte on Aging
April 6, 1988
Page 2
2)

~outir1e Court investigator vis1~s could be scheduled semiannually to confirm that the conservatorship is being
maintained properly.

3)

Investigation of complaints could be acted upon on a high
priority basis.

4)

A central referral service could be maintained to guide the
private non-professional conservator through the maze of
public and private resources available to assist elderly
and disabled persons.
This type of information is usually
not fully available from the conservator's attorney unless
he or she has devoted much time to investigating these
options.
My suggestion for the appropriate staff person
to handle this service would be an experienced public
services social worker, facility licensing worker, community
service center case manager, or a similarly qualified person.
These people often have a wealth of information and contacts
which are the results of years of case experiences.

The irnpartiality of the Court Investigator is its major strength.
Public and private conservators alike should receive its careful
scrutiny.
Suggested Changes in the Conservatorship Hearing Process
My belief is that the present conservatorship hearings are often too
brief and not specifically focussed on the true needs of the individual
conservatee.
I realize that the Court's calendar cannot tolerate
extremely lengthy conservatorship hearings, but I believe that, at
minimum, the Court must be advised as to the alternatives to
conservatorship which have been explored and rejected, the plan of the
conservator, the areas in which the conservatee's wishes conflict with
the conservator's plan, and that adequate time must be allocated for
complete coverage of these elements.
SB 2351's proposed revision of the conservatorship petition covers this
very well, in my opinion.
I also believe that in many cases the proposed conservatee should have
attorney representation and does not.
This can come about when a
proposed conservatee is rather passive in personality or too intimidated
by being involved (perhaps for the first time in his life) in a Court
proceeding to demand his right to representation.
Silence or passivity
should not be taken for assent.
If there is ~ doubt as to the proposed
conservatee's understanding or acceptance of a conservatorship, there
should be attorney representation.
Obviously, in the case of low-income
persons, this places an additional financial burden on the county.
Perhaps the legal profession can be encouraged to provide more pro bono
service in this regard.
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3)

Provision for fines or surcharg12s for Court. costs and estate
losses caused by late Inventories, late accountings, and other
delays which cause the Court to have to issue reminders or
compel actions.
The fines could perhaps supplement the
Court Investigator's budget, and the surcharges deposited to
the estate.

Public Sector-Private Professional Relations

My statewide contacts indicate that these relations vary widely from
county to county.
We have been attempting, with virtually no response,
to develop a public/private working alliance in Los Angeles County,
along the lines of San Joaquin County's very successful relationship.
Public and private conservators should ideally, be resources to each
other.
I would like to see, as an element of future legislation, a requirement
that each county's Public Guardian develop, in cooperation with the
Court and the private professional sector, a mechanism"for prompt
(within 10 days) investigation and disposition of all conservatorship
referrals.
This could eventually eliminate delays such as Los Angeles
Public Guardian's 3 to 5 month backlog, and fulfill community expectations
for the protection of the vulnerable.
SB 2351 and SD 2352
I have reviewed the pending bills and the draft amendments.
it is an excellent package.

I think

I would especially like to see the adoption by all counties of the
Guidelines for Conservators which were submitted by the Monterey County
Co~rt Investigator.
A discussion of these guidelines between Court
investigator and proposed conservator would be a good starting point in
the pre-evaluation of a conservator suggested above.
I would strengthen
this area even further by requiring that the attorney of record for the
conservator attest that these guidelines were explained to and discussed
with the proposed conservator and that the attorney is satisfied that the
conservator understands his/her duties.
This puts the burden more on
the attorney, as an officer of the Court, to assist in the screening out
of inappropriate conservators and in the prevention of problems which
could be costly down the line.
Summation
I appreciate having had the opportunity to put these views before the
Subcommittee.
I hope that my involvement has been helpful, and I offer
my continuing assistance and participation.
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PROHIBIT~D

CONDUCT BY A PROFESSIONAL CONSERVATOR, AND REMEDlES

THEREFOR:

A professional conservator shall be prohibited from engaging in
any form of self-dealing in performance of conservatorship
duties. Self-dealing shall be defined as engaging in any conduct
or use of the confidential relationship in any manner which
results i11 the conservator's benefitting from the conservatorship
relationst1ip or from the ccnservatee in any way other than
receipt of compensation approved by the court for services
rendered. Self-dealing specifically includes, but is not limited
to, purchase of a conservatee's assets, receipt of lifetime or
testamentary gifts from the conservatee, and use of beneficia]
business information received from the conservatee or i.!S a result
of the conservatorship relationship.
Violation of this section shall result in iwwediale reuwvctl of
the conservator, and shall preclude future appointment as a
conservator, in addition to all other legal remedies available to
the conservatee.
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NOTICE IQ ATTORNEYS
LOS ANGELES COUNTY SUPERIOR COURT
NORTHEAST DISTRICT

Effective immediately, in Northeast District conservatorshlp proceedings all petitions to confirm the sale of real
property which ls the principal residence of the conservatee
must contain an attachment setting forth the need for sale
of the conservatee's residence, Including <a> a financial
justification of the sale; Cb) a description of the conservatee's new living quarters once the conservatee's residence
has been sold; and (c) an analysis of the Impact of the sale
of the conservatee's residence on the conservatee and his or
her psychological and emotional well-being.
I

DATED:

SEP 2 8 1987

·~·~./-.
I

.

_____

.._
jl./

-~

Supervising Judge, Northeast District

*** PROCEDURE FOLLmvED BY LOS ANGELES COUNTY SUPERIOR
COURT PRIOR TO SALE OF THE PRINCIPLE RESIDENCE
OF THE CONSERVATEE.
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Conservatee to perform more personal tasks~ and finding a more
.
appropriate per
fo
o
p
e Services.
Consultation
and assistance Yould be affe e
the Bunt gton Group.
Accordingly,
without prejudice to re

or Remova
1

The present Con erv
In-House Support Serv ces p rs
Further, Conservator is i st
training from the Hunt
gton
ro
Network
s hereby a
inted by
Code Section 730 to serve as
a si t
es~igate 1 stud
n
op
further written re or

Conservator is denied
s•

s
more appropriate
referably a woman.
o accept counseling and
The Huntington Senior Care
r
pursuant to Evlden~e
witness to the Court, to
d to
le Yith the Court
30 days following the
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expiration of 18.0 days from the entry of the order.. Interi:
reports may, of course, be filed.
Fees for such service shall
be deter:ined at the heearing and shall be a charge upon the
conservatorship estate.
Counsel for Conservator to prepare, serve and file proposed
Definitive Order consistent herewith.
...

- ·-.

..

.

.....

Following are notified with a copy of this minute order by
U.S. mail this date.

vVMichelle Thrush, M.S.Y.
1 Clinical Social YorkerSenior
· !he Senior Care Network
837 So. Fair Oaks Avenue
Pasadena, CA 91105
Penelope R. Hadley, R.N., M-S~N.
Gerontology Nurse Specialist
!he Senior Care Network
837 So. Fair Oaks Avenue
Pasadena, CA 91105

·.
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Living at Home

August 21, 19 7

Honorable Robert
Los Angeles
300 East
Pasadena, CA
91101

Court

of Theresa D:,

Re:

Report
Consultants
Dear Judge Olson:
the Court's request for an
Care Network consultant
Theresa n·
Court, I have remained in
through several visits to
numerous telephone contacts with
Conservator, relatives, friends,
care
Conservatee 1 s attorney
these contacts, I
have the

although,
• In general, all of
appropriately by
the
The Conservator
for
refuses to let Conservator
refusal to
Conservator

additional
Conservatee generally
Conservatee's
her with meals,
1

ne::::-sonal

:::are

Conserla~cr

mus~

prcvide::::-s so

tha~

o::::- ~ranspor~a~ion frequen~ly
means
pur=hase ~hese services from cm::side
Conserva~ee s needs are me~.
1

Conservatee exhibits paranoid behavior in connec~~on
with the Conservator and others.
She has, for example,
accused the Conservator of stealing certain household
items.
She tends to be grandiose and infantile.
She
appears not to comprehend the role of the Conservator or
Conservator's duties and functions in relation to her.
Conservator has stated that the Conservatee has tantrxms
when alone and is, for example, breaking bowls and
mirrors and throwing napkins.
When the family is
together, usually in the evenings, she joins them in the
living room peacefully.
I continue to observe a few of Conservatee's friends
negatively influencing Conserva±ee toward Conservator.
Conservatee is at one point agreeable and the next
accusatory.
She is easily set off.
On several
occasions, Consultant has observed Conservatee to be
screaming and raving and unable to focus, followed by
calmness, smiling and a return to clarity in the next
moment.
This emotional lability makes it a very
stressful
task
for
the
Conservator
to
manage
Conservatee's needs.
Notwithstanding
Conservatee's
animosity toward her daughter-in-law, it is highly
doubtful that any alternate Conservator would succeed
any better.
The Conservator has been willing to provide the required
care, despite the personal abuse she is subjected to
daily.
It should be noted that Conservator herself is
on disability and that her husband is chronically
unemployed
and that the living arrangements
are,
therefore, beneficial to them as well.
Conservatee has, over the last 4 1/2 months, given
consultant at least four names of different people she
states have agreed to be her Conservator
andjor live
with her in her house.
Consultant met one of them,
allegedly a niece from New Jersey,
who was very
interested in Conservatee•s house and how the equity
therefrom could be .spent.
At various times, Conservatee has told Consultant that
she would like to move to Louisiana, Arkansas and New
Jersey where there are people who will care for her.
Conservatee
does not bring these wishes
to
her
attorney's attention, however, which probably indicates
their transitory nature.

2
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T~"le

economic reali ~y appea::::-s to be -::hat.

Ca:Lse::vatee.

pla=ed in a Board and Care or alternate
facility, the home would be sold to
and the resources
to Conservatee
paying the outstanding $10,000 loan,
'fees,
conservator's fees and other costs and charges) would be
rapidly exhausted.
This would leave the Conservatee to
rely on County assistance and Medi-Cal and
would
displace
son
daughter-in-law as well.
lS

,
basically
same as set
the
report to the Court
except that Conservatee
more agitated and
the
Conservator
is
more empowered to carry out
her
responsibilities.
In

continue its monitoring and
the Conservatee and Conservator and
recommendations
its final report.
Pending that next review,
it
recommended that
Conservatee continue to remain in her home.
If the Court needs further details and information at
this point, I would welcome the opportunity to discuss
this matter.
Very truly yours,

Michelle Thrush, M.S.W.
Clinical Social Worker

3
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Tne Sen1or Care Ne1wor..:

837 So Fa" OaKs Avenue
Pasaaena. Caidorn1a 91105
(818) 356-3110

October 15, 1987

Honorable Robert M. Olson
Los·Angeles County Superior court
300 E. Walnut Street
Pasadena, CA 91101

RE:

Conservatorship of Josephine
L.A.S.C. Case No. NE P-' _.
Report of the Senior Care Network Consultant

Judge Olson:·
In order to assist the court in the above matter, it
has been requested that Senior Care Network (SCN) of
Huntington Memorial Hospital prepare an independent
evaluation of the functional level and psychosocial
situation of the proposed conservatee.
Senior
Care Network staff visited
the
proposed
conservatee
Josephine
__ ___ at Broadway Manor
Convalescent Hospital in Glendale on 10/7/87.
SCN
consultant also questioned and interviewed the client's
son and proposed conservatee, Dana Henderson, as well
as the proposed conservatee's physicians Dr. Fred
Lapsys and Dr. Mike Mitchell. Consultant also received
a written report from Dr. Robert Sheppard, the proposed
conservatee•s psychiatrist.
HISTORY; Relevant Factual Data; Psychosocial Situation;
Cognitive and Overall Functioning.
Mrs. Josephine -~::: ·- -:=;:::-" {proposed conservatee) is a 76
year old caucasian female.
She spent the early years
of her life living on farms in Nebraska and Oregon,
arriving in California in the early 1930's.
She came
to California with her mother, who remained with her
until she died in 1967.
She has a college education
and a teaching credential.
In addition, she completed
some additional studies in the field of Social Work.
She has worked as both a Secondary School Teacher and
Social Worker.
She married her second husband in 1943

-77-

:ror the
00 square
, but
the old
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conservator
at the
her memory
were not

status
reveals
to be

be
and
as
to

as
the
, two
keys
to

preven-::. her from ge":::::ing los::..
'Iwo mon"tbs ago "':.he
nronosed conservatee stoooed
for herself and
during the
several months she has been
to
remember whether or not she has taken her medication.
It has been necessary for the proposed conservator to
provide constant reminders to the proposed conservatee
to administer her medication.
About two months ago, the proposed conservatee required
hospitalization related to a blood pressure problem. It
was at this point that she became even more ··confused
and it was suggested by her physicians that the
proposed conservatee should not be left unattended due
to her severe memory loss problems.
The proposed
conservator made arrangements with Arcadia Gardens
Retirement Center for the proposed conservatee to take
up residence with additional assistance from an in home
help agency.
The proposed conservatee refused to stay
in the facility and once at home, further refused to
accept any in home help or assistance from the in-home
health aide.
As a result of this incident, the
proposed conservatee was placed in the Broadway Manor
Convalescent Hospital on 9/25/87.
During the proposed conservatee•s residence in the
Broadway Manor Convalescent Hospital, she has wandered
from the facility twice.
As a result of the proposed
conservatee•s agitation and memory loss, her physician
has written orders requiring the use of restraints at
all times.
The physician has also ordered medication
of Mellaril and Thorazine to be administered when the
proposed conservatee becomes agitated.
RECOMMENDATIONS/OPTIONS
Proposed conservatee is not safe in her own home
without 24-hour care.
She has stopped taking care of
herself
and requires assistance wi~~ such
daily
activities as bathing,
dressing,
grooming,
meal
preparation, housekeeping, shopping administration of
medications, money management and trasportation. This
is, however, further complicated by the fact that she
has been resistive and suspicious of any outside help
or
assistance.
This would seemingly force
the
conclusion of requiring a family member to provide
these services,
which would regu.ire a tremendous
sacrifice of both her sons, and probably not allow for
the level of care that she requires to administer and
monitor medications.
As senile dementia of the Alzheimer's type is a
progressive disease it can be anticipated that the
proposed conservatee will only continue to deteriorate.
It, therefore, seems appropriate for her to be placed
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a safe
an
dealt
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are
1s
currently
staff trained
Two
such
Verdugo City
San Gabriel.
Rock
only at a cost of
room and $2000
psychosocial
•
They do
not
do maintain a waiting
Mission Lodqe
.oo per day which
month, they do
but also maintain a
to allow the
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appropriate
and
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SCN would
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The use of
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the freedom and
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Senior Care Network consul~ants will renain available
-r:::o assist o::-onosed conserva -:.or and co:::.se:::-vatee vli th anv
changes or ~ransactions deemed appropriate by the
court.
Very truly yours,

Gr~f:j~~P~:· ~~~~~I M.Sb_

Clinical Social Worker
Community Options Program
Senior Care Network

KEN MAOOV
DAN M<:COR<..JI

J(
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BRENDA KLUTZ
CONC:>lJITANT

JANE CRAWFORD

SECRETARY
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BACKGROUND
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(AP) published its
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currently receive
to the AP study, and
ll increase

i
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lifornia already had
ions for conservatees than
ttee on Aging was
by
rise of
the control
1 and
Subcommittee sought
ld public
/or
the state?"

convened a Steering
s currently engaged in some
ttee has met
conservatorsh
The consensus
conservators represent
r of conservators and
ip offenders.
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The concerns exp esse
b
the Steering
are not limited to the following:

*

ittee

nclude but

Developing conservatorship as a protective service for t
who need it

ose

Making al ernatives to conservatorship available to
individuals who need a specific form of assistance but who
do not need the absolute transfer of decis on making
authority to a conservator

*

Developing the capacity to assess the ex ent of
conservatorship assistance needed by proposed conservatees

*

Standardizing the conservatorship services provided by
counties

*

Setting standards for conservator qualifications

*

Devising improved capacity to monitor conservatorship to
prevent exploitation and to assure that conservatees are
cared for in the least restrictive environment

Proposed Legislation
In February 1988, Senators Mello and Cecil Green introduced
three bills to address conservatorship concerns.
The Steering
Committee has been working to refine these proposals, and the
Subcommittee also has received comments and suggestions from
senior advocacy groups and other organizations.
SB 2351:

As amended, would provide for specified additions to
be made by Judicial Council to the conservatorship
petition form iled with Superior Courts.
These
additions are for the purpose of enablin an assessment
of need for conservatorship so as to aut orize an
appropriate extent of conservatorship power on a caseby-case basis.

SB 2352:

As amended, would require either the appropriate court
or the office of the public guardian in each county to
provide private conservators, whether professionals or
family members, with written information regarding a
conservator's rights, duties, and responsibilities.

SB 2353:

As amended, would provide for additional Probate
conservatorship powers when the conservatee is an
individual suffering from Alzheimer's disease or a
related dementia.
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Other
introduced
voted on d
session.
SB 1

7:

d

( oge s
pamphlet

o

2

1:

31

a

uncil to prepare a
duties, and obligations
n of a minor.

s n

e 1
relative to
action
an
re
gove n
g decede ts' estates,
including the powers of guardians, conservators, and
dministrators.

(Bra
c
es

conserva or to obtain prior
ore u in
funds from a conservatee's
pu chase worth more than $500.

AB 3441:

(Chacon)
uld require courts to waive filing fees in
conservatorship p oceedings brought by a county
departmen of soc al services, public guardian, public
conservator, or public administrator when the proposed
conservatee is an honorably discharged veteran of any
war.

AB 39

(Frie rna )
ould add to, and elaborate on. the current
functions o
the court investigator in cases of
proposed conservatees who will be unable or who are
unwilling to at end the conservatorship hearing.
This
bi 1 would
eq ire court investigators to report more
explanationst written disclosures, and written
certification as specified.
15:

C ne
ld re
ire the
partment of Consumer
Affairs to develo
and prom
gate regulations and
c
t n a ds to
over
the practices of
i
rofessional conservators.

e p rp
g o
6 is to receive
tes imony reg
r
i
ems in the personal
ex erience
f
ar
rva ees, conservators, or
who rep esent
r
e si nals having s
e relationship to
onservato ship as either a
ega
oceedi g or a protective
service, or both
ari
ill offer Subcommittee members an
opportunity
conservat rship services are structured
now in both
i ate sectors
Characteriz ng c nservators ip as "managing the lives of
others" emphasizes the significance of the civil rights and due
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process concerns inher nt i
a legal procee in wh ch r sults in
the oss of ri
ts and control over assets for
e conservatee.
It is also meant to conve
the
mportance of t e r le of the
conservator and to raise the question as to whether the state
shou d be involved in determining who is qualified to serve as a
non-family member conservator.
The following information partially descr bes California's
existing conservatorship program:

*

In California, the term "conservatorship'' is used to refer
to life and financial management services provided to
adults; the term "guardianship" refers to similar services
provided to minors.

*

Conservatorship for primarily the elderly is governed by
statutes in the Probate Code.

*

Conservatorship for individuals "gravely disabled'' by
either a mental disorder or chronic alcoholism is governed
by statutes in the
alth and Safety Code.
These are
frequently called "
S conservatorships," referring to the
Lanterman-Petris-Short (LPS) Act of 1967.

*

"Limited conservatorship" is used primarily to manage the
affairs of developmentally disabled individuals.
Limited
conservatorship is governed by statutes in the Probate Code.

*

Conservators may be family members or friends of the
conservatees, county employees ("public conservators"), or
private professional conservators.

*

State law is permissive in allowing counties to establish an
office of the public guardian.
Where they exist, such
county offices typically also perform the duties of public
conservators and/or public administrators.

*

The Probate Code requires that a "court i ves igator'' be
appointed to determine the proposed conservatee's medical
ability to attend the hearing, his or her ability to give
informed medical consent, and whether he or she is capable
of completing a voter registration affidavit.
The court
investigator must be s~fficiently well informed to explain
the ramifications of the conservatorship to the proposed
conservatee.
Under current law, court investigators are
required to visit only those proposed conservatees who will
not be attending their hearings.

*

The organizational
qualifications for
investigators vary
Consequently, like

structure, level of service, and employee
public conservators and court
substantially from county to county.
cases are treated substantially
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ich problems of any
pact in human terms that

*

We cannot roject the fut re needs for co
ervatorshiprelated ser ces or alternatives to conse vat rship.
It
would be he pful to now, for example, ho ma y conservatees
here are
n California and what percentage are elderly,
mentally ill, or developmentally disabled.
What reasons
ere given for appointment of a conservator?
Would an
alternative
if it had been available, been more
appropriate? What is the average duration of a
c nservatorship?
What was the average du ation 20 years
ago?

*

We cannot estimate the numbers of individuals who would be
affected by proposed changes in the conservatorship system.

*

We cannot estimate the costs of proposed changes in the
conservatorship system.

*

We cannot compare the impacts of alternative approaches.

In short, additional work is needed to generate data on the
dimensions of the existing conservatorship sys em.
Counties and
courts are not required to report conservatorship data, so
standardized data collection is not feasible at this time.
Special studies would result in profiles of conservatorship in
selected counties; subsequently, assumptions would be applied to
those profiles to produce reasonably accurate estimates of
numbers of conservatees in various legal and demographic
categories.

Conservatorship as a Social Service. Conservatorship is one
of the areas in which demographics is forcing a re-evaluation of
existing social service systems.
The aging of the population, in
other words, places new demands on social service agencies to
provide more services, and more kinds of service, over a longer
period.
During the twentieth century, which began with an average
U.S. life expectancy of 47 years, health care has understandably
emphasized "cure" rather than chronic "care." But rapidly
changing demographics demand that society recognize the increased
importance of care for chronic conditions as citizens live
greatly lengthened, but in many cases impaired, lives.
The U.S.
population over 80 years old will grow from 2.9 million in 1980
to 7.9 million by 2020.
In California, the aging of the population is accelerating
more rapidly than in the nation at large.
Compared with the
national average, California has fewer people under 18 and more
people between the ages of 25 and 44 ("baby boomers").
In fact,
California has a higher percentage of people in this age group
(33.5%) than all but five other states.
Problems affecting the
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f ve-site APS pilot
n e ort is due from the
partment of Soc al Services by Nove er l, 1988. From
staff's discussions with "protection professionals" around
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the state, it is clear that conservatorship is widely viewed
as a protective service. One implication o this perception
is that conservatorship should be included in any analysis
of services which may be reorganized in legislation to
standardize which adult protective services are to be
provided in every county.
Other States. California is generally considered to be
leading the nation in conservatorship reforms.
Our court
investigators, for example, are admired by advocates seeking
reforms in other states.
Staff has barely scratched the surface
to learn about conservatorship outside California, but we do know
that other states are enacting progressive reforms that warrant
further investigation to determine their applicability to the
California system.
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CONSERVATORSHIP IN CALIFORNIA
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Conservatorship Fact Sheet - continued

o In 1984-85, the average cost per investigation ranged
from $15 (Humboldt) to $312 (Contra Costa)
POWERS OF CONSERVATORS OF THE PERSON: A probate conservator of
the person has the "care, custody, and control of, and has charge
of the education of, the conservatee."
(Probate Code Section
2351(a)).
Specifically, the conservator's powers include:
* Fixing the residence of the conservatee anywhere in
California -- or, with court approval, outside California
* Giving consent to medical treatment
*Arranging for the provision of the conservatee's meals,
clothing, and entertainment
* Determining the structure of the conservatee's daily
routines
POWERS OF CONSERVATORS OF THE ESTATE: A probate conservator of
the estate has the power to enter into any transaction affecting
the conservatorship estate whenever the conservatee lacks the
capacity to do so. Whether court approval is required depends
upon the circumstances.
Without court approval, the powers of the conservator include but
are not limited to:
* Maintain the home of the conservatee or dependents
* Collect debts and benefits
* Endorse and deposit checks
* Sell the conservatee's personal property (other than
personal effects or furniture), if the aggregate value is
less than $5 1 000 per year
* Terminate health or disability insurance
* Insure estate property with liability or casualty insurance
* Sell or purchase stocks and bonds

* Exercise voting rights in stocks, memberships, or property
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Fact

* Pay reasonable

ses incu
in col
, care, and
administration of estate, other than compensation to the
conservator or attorney

REGULATION OF
Current law does not require either
public or private (nonmember) conservators to be
licensed. State law mandating that counties establish Offices of
the Public Guardian does not specify the qualifications which
public employees serving in this capacity must meet, but rather
leaves this determination entirely to the counties.
NO STANDARDIZATION OF SERVICES AT COUNTY LEVEL: The assignment
of conservatorship-related duties for low income or indigent
conservatees is not predictable from county to county. A survey
conducted by the California Public Administrator, Public
Guardian, and Public Conservator Association identified the
following eleven county agencies other than Offices of the Public
Guardian which current
provide some or all of a county's
conservatorshi
lated services:

* Coroner

*

* County Counsel

* Private Contractor

* Court

*

nistrator

Mental Health Department

ion

* Dis

*

* Health

* Soci

* Treasurer/Tax Col

riff
Services

tor

Appointment of a conservator
to a
nding of the conservatee's
rly for his or her personal needs.
ntment of a conservator of the estate means that,
thereafter,
conservatee lacks the legal capacity to enter
into or make any transaction that binds or obligates the
conservatorship estate.
court has the further authority to
assert, deny, or restrict
s of a conservatee to:
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Conservatorship Fact Sheet - continued

* Make out a will

* Marry

* Vote
* Consent to medical treatment

* Retain control over an allowance or over wages and salary
LOS ANGELES COUNTY PROFILE: A report entitled "Alternative
Approaches to Conservatorship and Protection of Older Adults
Referred to Public Guardian" was issued in September 1985 by the
Institute for Policy and Program Development, Andrus Gerontology
Center, University of Southern California. The analysis in the
report pertained to the sample of all 270 cases referred for
probate conservatorship to the Los Angeles Public Guardian during
the first quarter of 1985. The statistical data summarized below
appeared in the report:

* 212, or 78.5 percent, of the individuals referred for
probate conservatorship were 60 or older (age was unknown
in an additional 16 cases).

* 101, or 37.4 percent, were 80 or older.

*

152, or 56.3 percent, of all individuals referred were
women.

* Of all the problems motivating the referrals, money
management problems topped the list (83 percent), followed
closely by chronic physical problems (75 percent) and
failure to protect assets (66 percent) .

*

Conservatorship referrals came predominantly from Adult
Protective Services (15.6 percent), non-governmental
hospitals (15.2 percent), and skilled nursing facilities
(14.8 percent).

* Although private attorneys made only 8.1 percent of all
referrals, the rate of acceptance of cases by the Public
Guardian was highest for that referral source -- 33.3
percent compared, for example, to 20.5 percent for Adult
Protective Services, 16.7 percent for non-governmental
hospitals, and 26.3 percent for skilled nursing facilities.
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Conservatorship Fact

*

Overall, the
referrals.

1

i

rejected 77.2 percent of all

SAN MATEO COUNTY PROFILE: An ana s s of 214
it
s filed in
San Mateo County for probate conservatorships over a five year
period (1982-1986) y
the following profile (Source:
Lawrence Friedman and
, 11 Taking Care: The Law of
Conservatorship
Cali
a " Southern California Law Review,
January 1988):

* In 84 percent of the

s, conservatorships were set up
for people age 60 or older.

* The median age for all proposed conservatees in the sample
was 80 (82 for women, 77 for men).

* Two-thirds of all proposed conservatees were women.

* 74.7

rcent of
pet
parties; 25.3 percent were

were filed by private
led
the Public Guardian.

* In a study of 153 court hearings, only 35, or 22.9 percent,
of proposed conservatees actual
attended the
conservatorship hearing.
Of
se who did not attend, 23
s
s
some reservations about
proceed
court investigators, but only two filed
Only one conservatorship was denied.
formal object
study, Associated
systems in all 50
California were that:

Press
states.

* Despite

are stricter in
conservators sometimes
estates. One California
conservators sets aside a
cover default payments to

Cali
steal
reserve
conservatees.

* Of 70 cases ana

conservatees (27.1
percent} actual
s at which
conservators were
cases (14.3 percent)
the proposed conservatees were represented by attorneys.
Medical tes
regarding mental capacity, however, was
absent in all 70 cases

-5-94-

Conservatorship Fact Sheet - continued

* No state department is assigned to function as a central
clearinghouse for conservatorship data.
AP's
county-by-county check found just under 30,000 active
cases, the majority involving elderly people.

*

In a nationwide sample of 2,200 court cases dating back to
1980, Associated Press found that:
o Average age of conservatees was 79.
o Women represented 67 percent of the sample.
o Prior to conservatorship, 35 percent of the conservatees
had been living in their own homes; 33 percent were moved
during conservatorship and 64 percent were placed in
skilled nursing facilities for varying periods.
o 44 percent went through the conservatorship process
without legal representation.
o 97 percent of all petitions were approved.
o At least one doctor was consulted in 66 percent of the
cases studied; 34 percent were approved without physician
review.
o The leading reasons given for petitioning for
conservatorship were:
19 percent

inability to care for self or finances

16 percent

senility or dementia

11 percent

organic or chronic brain syndrome

8 percent

old age

8 percent

mental illness

6 percent

stroke

2 percent

Alzheimer's Disease

1 percent

forgetfulness

1 percent -

alcoholism
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Private Conservators
•

When individuals are too ill to handle their own
affairs, decis
s rega ing
nances, health care, and
place of residence may be made for them by family
members, attorn s, or the County Public Guardian,
through a conservator
Over 30,000 Californians
are under a conservatorsh

•

A conservator can decide where a ward will live; can
cash the ward's checks;
si , withdraw, or invest
his money; vote his stock shares; cancel or renew
insurance; and file tax returns, or file court action~.
certain instances, the ward loses the right to vote,
to marry, to
or to withhold consent for medical
treatment.
A conservator can
himseJf, his lawyer,
and
rs he ires for the ward.

e

The need for conservators has e
the supply from
these tradi ional sources and, increasingly, this
ce is bei g ffe
fessionals in private
ss.
Current
there are 9,000 private
conservators
les
alone.
The demand
for these
can on
rease because of the
projected
ic increases in the 60+ population over
the next 30 years.
There are no standards, registration, licensure, or
certificat
of public or pr
te conservators.
There
is no central control for conservatorships.
The
potentia for exploitation is significant.
Indeed,
reports of abuse by conservators have surfaced in
increasing numbers.
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Compliments of
SENATOR HENRY J. MELLO
Chairman, Senate Subcommittee on Aging

SB 2351 (MELLO) CONSERVATORSHIP: PROCESS
(as proposed to be amended)

FACT SHEET
SB 2351 would amend the Probate Code to provide more protections
for the conservatee. Specifically, the bill:
(1)

Expresses legislative intent to ensure that the
interests and welfare of the proposed conservatee are
represented in the conservatorship process.

(2)

Provides that the petition form be changed to require
information which assesses the proposed conservatee's
functional ability. The form used by court
investigators would be changed to reflect the same
information.

(3)

Would require court investigators to visit the proposed
conservatee in all cases, not only if the proposed
conservatee cannot make the court appearance.

(4)

Would trigger a court-order citation if the conservator
failed to file the required accounting on behalf of the
conservatee. There is currently no enforcement
mechanism in statute if a conservator fails to file an
accounting.

(5)

Would make the court investigator's report confidential,
except to appropriate parties. The report contains
extremely personal information on the conservatee which
may make the conservatee vulnerable to exploitation.
The reports on guardianships for children are
confidential under current law.

(3/28/88)
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of
SENATOR HENRY J MELLO
Chairman, Senate Subcommittee on Aging
$

SB 2352 (MELLO)

: EDUCATION OF CONSERVATORS
to be amended)

FACT SHEET
SB 2352 wou
ire every
, either through the court
or the pub c guardian's office, to distribute written
information to all private conservators on the rights, duties
and limitations of a conservator.
This bill would provide funding to the Judicial Council to
develop this information and to distribute the information to
the count s.
Provisions are also made for the Judicial
Council to update the information as may be warranted by
changes
the law.
The probate conservatorship process can be a complex and
confusing process, particularly if the conservator is a
friend or family member of the conservatee. Avoidable errors
may be made which jeopardize the personal or financial
well-being of the conservatee simply because of an
unfamiliarity with the process.
SB 2352 does not
information is

(3/28/88)

to the counties how the written
probate conservators.
It is
its own way of administering
constraints. The
1 Council may be adapted
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CONSERVATORSHIP IN CALIFORNIA
Current Legislation
SB 2351:

(Mello and Cecil Green) As amended, would provide for
specified additions to be made by Judicial Council to
the conservatorship petition form filed with Superior
Courts.
These additions are for the purpose of
enabling an assessment of need for conservatorship and
extent of conservatorship.

SB 2352:

(Mello and Cecil Green) As amended, would require
either the appropriate court or the office of the
public guardian in each county to provide private
conservators, whether professionals or family members,
with written information regarding a conservator's
rights, duties, and responsibilities.

SB 2353:

(Mello and Cecil Green) As amended, would provide for
additional Probate conservatorship powers when the
conservatee is an individual suffering from Alzheimer's
disease or a related dementia.

SB 1957:

(Rogers) Would require Judicial Council to prepare a
pamphlet explaining the rights, duties, and obligations
of a person serving as guardian of a minor.

AB 2841:

(Harris) Would generally revise the law relative to
actions and procedures governing decedents' estates,
including the powers of guardians, conservators, and
administrators.

AB 3178:

(Bradley) Would require a conservator to obtain prior
court approval before using funds from a conservatee's
estate to make a putchase worth more than $500.

AB 3441:

(Chacon) Would require courts to waive filing fees in
conservatorship proceedings brought by a county
department of social services, public guardian, public
conservator, or public administrator when the proposed
conservatee is an honorably discharged veteran of any
war.

AB 3954:

(Friedman) Would add to, and elaborate on, the current
functions of the court investigator in cases of
proposed conservatees who will be unable or who are
unwilling to attend the conservatorship hearing. This
bill would require court investigators to report more
explanations, written disclosures, and written
certification, as specified.

AB 4015:

(Connelly) Woul~ require the Department of Consumer
Affairs to develop and promulgate regulations and
certification standards to govern individual private
professional conservators.

Compliments of
SENATOR HENRY J. MELLO
Chairman, Senate Subcommittee on Aging

llments
SENATOR HENRY J. MELLO
Chairman, Senate Subcommittee on
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LI ORNIA:
D HOC WAVE

A quiet revolution has
now
are
longer. The years
likely to equal or surpass
number of years of
childhood
schooling.
1980, life expectancy at
birth averaged
75 years - almost 17 years
men and almost 20 more for women than in

Percentage Increase in Number
of Older Californians by Age Group

1985 to 2000
100%

l
81%

80%

59%

59%

60%

40%
30%

I
I

20% :'13%

I I
65-69

ans age 85
above
259.000 to 468,000.'5 6
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70-74

75-79

80-84

85+

Age Group
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